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I Introduction 

[1] This is an appeal of the $2.1 million global fine imposed as a penalty on the appellant 

The Lake Louise Ski Area Ltd. (the Ski Area) following a guilty plea to one count under section 

32(1) of the Species at Risk Act, SC 2002 c29 (SARA) for killing Whitebark Pines, an 

endangered listed wildlife species, thereby committing an offence under section 97(1) of the 

SARA, and one count under section 24(2) of the Canada National Parks Act, SC 2000 c32 
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(CNPA) for destroying flora in a national park without a permit, thereby committing an offence 

pursuant to section 24(2) of the CNPA. 

[2] These charges arose out of the destruction in August and September, 2013 of 169 

multiple tree species, including 58 endangered Whitebark Pine, and damage to 29 other trees on 

property leased from Parks Canada in Banff National Park, an UNESCO World Heritage site. 

[3] The fines consist of a $1.6 million penalty under the SARA, a $500,000 fine under the 

CNPA and a $40,600 remediation order. The remediation order, imposed pursuant to a joint 

submission by the Ski Area and the Crown, directs the Ski Area to implement a plan to replace 

the Whitebark Pines, including the cost of growing seedlings to be planted at the ski hill. 

[4] The Ski Area alleges that the sentencing judge committed the following errors: 

a) multiplying the fine of $27,586 for each endangered species by the “stems” of the 

Whitebark Pines, not the number of “plants” or trees, which the Ski Area says is 

contrary to section 97(5) of the SARA; 

b) concluding that the Ski Area’s post-offence conduct was irrelevant and not 

mitigating; 

c) failing to consider the Ski Area’s pre-offence conduct and lack of prior 

convictions; 

d) citing the Ski Area’s failure to have a permit as an aggravating factor; 

e) over-emphasizing the lack of training provided to the Ski Area’s employees about 

the Whitebark Pine as an aggravating factor; 

f) failing to consider the purpose of the SARA, being to protect wildlife species as a 

whole, rather than individual plants, and failing to consider evidence that the 

offence did not impact the species as a whole; 

g) misapplying a relevant authority; and 

h) imposing a demonstrably unfit sentence, thereby violating the sentencing 

principle of parity. 

[5] The Ski Area also submits that the sentencing judge offered insufficient analysis for the 

$500,000 fine imposed for the CNPA offence, as well as failing to consider pre-and-post conduct 

and imposing a demonstrably unfit sentence. 

[6] The Ski Area submits that a global penalty of $350,000 is appropriate.  

[7] The Crown submits that the sentencing judge made no errors in law or principle that 

impact sentence, that the penalty properly balances the various applicable sentencing principles 

and that the sentencing judge applied those principles with careful regard to both the gravity and 

the circumstances of the offence. 

II Facts 

[8] At sentencing, the Crown and defence filed an extensive Agreed Statement of Facts, set 

out in paragraph 2 of the sentencing decision. For the purpose of this appeal, the following 

agreed facts and evidence from the hearing are particularly relevant: 

a) The Ski Area is a lessee of land from the Crown on which a ski resort is located. 

b) The lease contains clauses requiring the Ski Area to comply with the provisions of the 

CNPA and regulations, to refrain from cutting down or permitting the cutting down or 
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interference with any timber or trees upon the land, or impairing or permitting the 

impairment of the natural beauty of the land without first having obtained the 

permission of the Parks Superintendent, and requiring the Ski Area to obtain a permit 

(referred to as a Restricted Activity Permit or RAP) before removing, damaging, or 

destroying any flora in the park. 

c) RAPs are only issued after proposed plans involving harm to flora are assessed by 

Parks Canada for environmental impact. A RAP that involves harm to flora is granted 

only when there is no other reasonable alternative and often contains conditions to 

minimize and mitigate harm. They are subject to Parks Canada “best managements 

practices”. 

d) In addition to the requirement of a RAP, there are special procedures that govern flora 

or fauna listed as endangered under the SARA. SARA permits are governed by 

section 73 of the Act. Any person wishing to undertake an activity in a national park 

that could impact a SARA designated species must apply for separate SARA and 

RAP permits or apply for a RAP that includes all relevant aspects of a SARA permit. 

The flora in this case, Whitebark Pine, has been listed as an endangered species under 

SARA. 

e) Whitebark Pine is a “Keystone Species” at the centre of a high-elevation network of 

plants and animals, enabling increased biodiversity. Keystone Species are “so closely 

involved with other organisms that if they become extinct, or even seriously depleted, 

the effect will ramify throughout the ecosystem”. The Assessment and Status Report 

for Whitebark Pine provided to the Committee on the Status of Endangered Wildlife 

in Canada (COSEWIC) indicates that Whitebark Pines provide food and habitat for 

numerous birds and mammals, including bears. They facilitate the establishment and 

growth of other plants in harsh, upper subalpine environments and help regulate 

snowpack and runoff, providing watershed stability. 

f) Whitebark Pine is in serious decline due to four primary factors: white pine blister 

rust (an introduced invasive species), mountain pine beetle, reduced wildfire and 

climate change. Blister rust alone is projected to cause a decline of more than 50% 

over a 100 year time period. While each threat alone is significant, they interact to 

reinforce each other and further increase the severity of impacts. Adequate mitigation 

of these threats will be ongoing for decades and likely none of these causes of decline 

can be reversed. As a result, the species is designated by COSEWIC as Endangered – 

at “a high risk of extirpation in Canada”. Over the next 100 years, the global 

population of Whitebark Pine will decrease by 78%.  

g) From the evidence of Crown expert witnesses who testified at the sentencing hearing, 

approximately 56% of the global range of Whitebark Pine grows in Alberta and 

British Columbia, however only approximately 28,000,000 individuals grow in 

Alberta. The total global population between the United States and Canada of mature 

Whitebark Pine individuals is 200,000,000 determined on the basis of stems per 

hectare. The total number of stems counted on the Ski Area’s property is 5,887 – 

6,796. 

h) Land leased by the Ski Area in Banff National Park contains Whitebark Pine as well 

as other threatened species so designated under SARA. The land leased by the Ski 

Area is also part of core grizzly bear habitat, subject to specific management plans 

and management effort by both Parks Canada and the Ski Area. 
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i) The Ski Area received specific information with respect to the status of Whitebark 

Pine from Parks Canada on June 20, 2013 in a meeting with the Parks Canada Fire 

and Vegetation Specialist for Lake Louise, Yoho and Kootenay National Parks. This 

meeting included the Ski Area’s Junior Occupational Health and 

Safety/Environmental Manager and the Parks Canada Ski Hill Coordinator. 

j) Despite this meeting, the intent of which was to discuss the status of Whitebark Pine, 

a summer trail crew employed by the Ski Area and supervised by a senior trail crew 

employee subsequently attended a site at Ptarmigan Ridge above Ptarmigan Chutes 

located on the leasehold property and cut down flora, including Whitebark Pine and 

other tree species, in the late summer and early fall of 2013. The Crown describes this 

as “cutting a swath 300 meters in length by 5 meters wide”, an area sufficient for ski 

use during the winter. At the time of the cutting of the endangered species and other 

tree species, the Ski Area had neither a SARA permit nor a RAP permit to permit it to 

cut Whitebark Pine or any other trees at the site. According to the uncontradicted 

evidence, while the Ski Area applied for and obtained a RAP for clearing bush on 

August 30, 2013, this permit application did not identify, nor was it granted for, the 

site in question. The evidence also indicates that the Ski Area conducted “brushing” 

or clearing activities several times on various areas of its leased property before the 

August 30, 2013 brushing RAP was granted. 

k) The illegal actions of employees of the Ski Area in cutting the trees was not 

discovered until August 12, 2014, when Parks Canada staff and the Ski Area 

personnel conducted a site visit to the Ski Area for the purpose of assessing a new 

hiking trail. Evidence of expert witnesses indicated that 58 to 66 healthy stems of 

Whitebark Pine and 110 healthy Spruce, Fir, Lodgepole Pine and Larch trees were cut 

down, and 29 additional healthy Spruce, Larch and Fir trees were limbed. Once the 

cutting was discovered, the Ski Area was cooperative during Parks Canada’s 

investigation. 

l) Following Parks Canada’s discovery at the site, the Ski Area took action to prevent 

any future incidents and spent money on Whitebark Pine initiatives, including 

extensive mapping. 

III Issues 

[9] Should the sentences imposed be varied? Specifically: 

A. Did the sentencing judge make an error of law or an error in principle that had an 

impact on the sentence under the count of killing Whitebark Pine pursuant to the 

SARA? 

B. Is the penalty imposed pursuant to the SARA demonstrably unfit? 

C. Is the penalty imposed pursuant to the CNPA demonstrably unfit? 

D. Did the sentencing judge fail to consider the principles of totality and 

proportionality? 

IV Standard of Review 

[10] The standard of review on sentencing is deferential to the sentencing court. Appellate 

intervention is only justified: 



Page: 5 

 

a) where the sentencing judge made an error in law or an error in principle, failed to 

consider a relevant factor or gave erroneous consideration to an aggravating or 

mitigating factor, and that error had an impact on the sentence; or 

b) where the sentence is demonstrably unfit. 

 R v Lacasse, 2015 SCC 64 at para 11; R v Corbiere, 2017 ABCA 164 at para 9. 

V Analysis 

A. Did the sentencing judge make an error of law or an error in principle that had an 

impact on the sentence under the count of killing Whitebark Pine pursuant to the SARA? 

1. Error of statutory interpretation 

[11] The Ski Area submits that the sentencing judge’s finding that a stem of Whitebark Pine 

was the relevant unit for the purpose of calculating the sentence pursuant to section 97(5) of 

SARA was an error in law; specifically, an error of statutory interpretation. 

[12] Section 32(1) of the SARA prohibits the killing of “an individual of a wildlife species 

that is listed as an ... endangered species...”. An “individual” is defined as “an individual of a 

wildlife species, whether living or dead, at any developmental stage and includes larvae, 

embryos, eggs, sperm, seeds, pollen, spores and asexual propagules...”. 

[13] Section 97(1) stipulates that every person who contravenes section 32(1) commits an 

offence. Section 97(5), dealing with cumulative fines, states that a “fine imposed for an offence 

involving more than one animal, plant or other organism may be calculated in respect of each 

one as though it had been the subject of a separate information and the fine then imposed is the 

total of that calculation”. 

[14] As noted by the Crown, a statute must be read in its ordinary and grammatical sense, in 

its entire context harmoniously with the scheme of the act, the object of the act, and the intention 

of Parliament: Bell ExpressVu Limited Partnership v. Rex [2002] 2 SCR 559 at para. 26. Every 

enactment “is deemed remedial, and shall be given such fair, large and liberal construction and 

interpretation as best ensures the attainment of its objects”; section 12 of the Interpretation Act, 

RSC 1985, c. I-21. This approach recognizes that context plays an important role in the 

interpretation of the words of a statute: Bell ExpressVu at para 27. 

[15] The SARA is a regulatory statute, and specific rules of interpretation designed for penal 

contexts do not apply to regulatory statutes if they displace the intention of Parliament in 

creating a broad statutory scheme: Merk v International Association of Bridge, Structural, 

Ornamental and Reinforcing Iron Workers, Local 771, [2005] 3 SCR 425 at para. 33. However, 

even if the SARA was a penal statute, doubts and ambiguities should be resolved in a manner 

that promotes the purpose of the legislation: Merk at para 33, citing R v Goulis (1981), 125 DLR 

(3d) 137.  

[16] When the principles of statutory interpretation are applied to section 6 (which sets out the 

purpose of the Act), section 32(1) and section 97(5) of SARA it is clear that the sentencing judge 

was not in error in finding that a stem of Whitebark Pine constituted an “individual” within the 

meaning of the charging section, section 32(1). 

[17] Judge Lamoureux accepted the evidence of Jed Cochrane, a Crown expert witness in 

connection with all aspects of management of flora in the Canadian Rocky Mountains, and in 
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particular Whitebark Pine. She noted Mr. Cochrane’s evidence that “for the purpose of 

identification under section 32(1) of SARA, it is important to count the number of stems of 

Whitebark Pine, as each stem provides cones which lead to the propagation of the species”. Mr. 

Cochrane testified that “[w]hen Whitebark Pine is managed in the National Park, each stem is 

protected as it is an individual for the purpose of reproduction as defined in section 2(1) of 

SARA”. The sentencing judge found that the Crown had proved beyond a reasonable doubt that 

there was a loss of 58 Whitebark Pine stems, each with cone bearing reproductive capacity. 

[18] The sentencing judge then calculated the fine in accordance with section 97(5), which 

provides that if the offence involves more than one “animal, plant or other organism”, the fine 

may be calculated “in respect of each one as though it has been subject of a separate information 

and the fine then imposed is the total of that calculation”. (emphasis added) 

[19] Lamoureux, J’s. reasoning is consistent with the purpose of the SARA, to achieve 

recovery of species at risk and to preserve the propagation of endangered species. Given that 

purpose, the issue of reproduction capacity of the endangered species becomes relevant, and 

properly the subject of expert opinion, since reproductive capacity of specific species of flora 

and fauna is not within common knowledge. That expert opinion recognizes stems of Whitebark 

Pine as each capable of producing cones that lead to propagation of the species. 

[20] As noted by the sentencing judge, given such expert opinion, the destruction of even a 

single stem of Whitebark Pine would be capable of being the subject of a charge under section 

32(1) of SARA. It would not require the destruction of a collection of Whitebark Pine stems for 

there to be the destruction of an “individual” of the species. The use of the word “plant” among 

the collective words “animal, plant or other organism” in section 97(5) does not narrow the broad 

interpretation of section 32(1), but is merely a convenient way of expressing the many forms of 

flora, fauna and organisms that may make up the definition of “individual” under SARA. If 

Parliament meant to narrow the interpretation of “individual” in this way, it would have done so 

in the definition of “individual”. Any ambiguity arising from the use of the word “plant” must be 

resolved in accordance with the purpose of the legislation. 

[21] This interpretation of “individual” is supported by the remediation plan that has been 

undertaken to replace what was damaged. This plan focuses on replacing “stems” of Whitebark 

Pine, not trees or plants, because that is the biological unit that is key to propagation. 

[22] The Ski Area submits that the Crown mischaracterized the expert evidence while arguing 

this appeal by suggesting that Whitebark Pine seeds germinate together in clusters composed of 

genetically distinct stems, each having its own reproductive capacity. However, while that 

description may not be accurate, it was not the evidence that the sentencing judge heard from Mr. 

Cochrane or that she relied upon. 

[23] Mr. Cochrane was clear in his opinion that a Whitebark Pine stem is an individual 

because it is capable of producing cones, and that it is ultimately cones that yield seedlings in the 

future. He conceded that it would require DNA testing to determine whether a stem came from a 

separate seed or was genetically the same as another stem, but he testified that such testing 

would only establish the number of trees, if a tree is defined as a genetic individual that comes 

from one seed. It would not establish how many stems would ultimately have produced cones. 

[24] I find no error in the sentencing judge’s finding that a stem is an individual for the 

purpose of section 32(1) of SARA, nor her calculation under section 97(5). 



Page: 7 

 

2. Post-offence conduct 

[25] The Ski Area submits that the sentencing judge concluded that the Ski Area’s post-

offence conduct was irrelevant and not mitigating. 

[26] Lamoureux, J. reviewed the testimony of two Ski Area employees who had been hired (or 

rehired in one case) after the offences were committed, and who testified as to the extensive 

changes in environmental training and education undertaken by the Ski Area. She noted and 

accepted that it was clear that the Ski Area had taken significant steps post-offence to hire 

qualified people who would be responsible for the development and dissemination of knowledge 

and programs with respect to the management of the environment, including Whitebark Pine. 

[27] However, the sentencing judge agreed with the Crown that the extensive post-offence 

changes made by the Ski Area were not mitigating with respect to the assessment of the fines, 

commenting that the training undertaken after the offence should have been implemented before 

the offence occurred, as the Ski Area had sufficient prior knowledge of its statutory duties, 

including with respect to Whitebark Pine, and that the damage was caused by the Ski Area’s 

failure to train and educate its employees with respect to knowledge it had as a corporate entity. 

[28] She noted that the fact that the Ski Area was cooperative during the investigation was 

“somewhat mitigating” but that the Ski Area, “although it is a good corporate citizen in terms of 

its historic involvement with the community, had a critical gap in its organization in terms of 

communication” between senior management and employees. 

[29] Both the Appellant and the Crown referred to R v Terroco Industries Ltd, 2005 ABCA, 

41, where the Court identified key sentencing principles applicable to environmental cases. 

While the Court in Terroco lists acceptance of responsibility and remorse as one of these 

principles, it notes at para 41: 

Post conduct changes to practices and procedures can show that an 

offender is remorseful and has learned from his experience. 

However, offenders are expected to have in place safe practices 

before the offence occurs. Again, the degree of foreseeability of 

spills or releases will influence this factor. Changes that should 

have been obvious before a spill or release will not be a significant 

factor if put into place after the spill or release. Changes regarding 

less obvious eventualities which result in spills or releases will 

constitute a more significant mitigating factor.  

[30] As noted by the sentencing judge, the fact that the Ski Area had recently participated in a 

meeting with Parks Canada personnel, specific to Whitebark Pine, at a senior management level, 

and that no training of employees was subsequently undertaken as a result of that meeting makes 

the Ski Area’s post-offence conduct not “a significant factor”. 

[31] As noted by the Ontario Court of Appeal in the context of occupational health and safety: 

If after having committed a crime, an offender does some laudable 

act that he or she is not statutorily required to do – in other words, 

“does the right thing” – a court may take the act into account in 

sentencing the offender. The act may be seen as mitigating the 

offender’s moral blameworthiness or as a step towards the 

offender’s rehabilitation.  
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If, after having contravened a safety standard, an employer then 

acts to correct the problem, it is not “doing the right thing”; it is 

doing what the statute requires it to do. It ought not to be 

“rewarded” for its compliance. 

Ontario (Labour) v Flex-N-Gate Canada Company, 2014 ONCA 53 at paras 28-

30 

[32] The Ski Area submits that the sentencing judge erred when she noted with respect to 

aggravating factors that “[n]otwithstanding National Park requirements to map the location of 

Whitebark Pine... [the Ski Area] failed to map the location of Whitebark Pine in a reasonable and 

timely manner”. While the Crown concedes that it may have been an error to characterize 

mapping as an express requirement, the issue is whether this error would have had an impact on 

the sentence. I cannot find that it would. This statement is found within the lengthy list of 

aggravating factors that the sentencing judge found had been proven by the Crown beyond a 

reasonable doubt. Even if the mapping was not an express requirement but only a commitment 

by the Ski Area to be undertaken in the summer of 2013, it is clear that this project would have 

served to educate employees of the location of this endangered species, and that it was not 

available for that purpose prior to the offence, despite the Ski Area conducting brushing 

activities. 

[33] The sentencing judge did not find that the Ski Area’s post-offence conduct was irrelevant, 

but found that, when it was weighed against what was expected of an experienced, informed 

party pre-offence, it had no mitigating value. This was not an error in the circumstances. 

3. Pre-offence record 

[34] The sentencing judge recognized that the Ski Area had been a “good corporate citizen” 

before the offence. It is correct that prior records and past involvement with the authorities are 

listed as one of the factors to take into account in Terroco. However, in explaining this factor, the 

Court notes at para 38 that: 

A prior record indicates that an offender is more concerned about 

profit than compliance. It can be an aggravating factor. Similarly if 

the offender has been warned by the authorities about its conduct 

but persists, that is an aggravating factor: R v Centennial Zinc 

Plating Ltd. (2004), 353 A.R. 300, 2004 ABQB 211; Van Waters 

& Rogers. 

 

Section 718.21(a) of the Criminal Code, in referring to the factor of a prior record 

characterizes this as “whether the organization was...convicted of a similar offence or 

sanctioned by a regulatory code for similar conduct”. 

[35] In this case, not only were senior employees given express information about Whitebark 

Pine prior to the offence, the evidence established that the Ski Area conducted brushing activities 

throughout the summer without a permit. 

[36] The Ski Area submits that the sentencing judge “effectively concluded that there was 

nothing redeeming about [the Ski Area] or its behaviour”. This submission is not accurate. 

Lamoreaux, J. expressly noted the efforts made by the Ski Area after the offence and made 
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justifiable findings about the gap in training Ski Area employees prior to the offence. It is also 

inaccurate to note that the damage was caused by “unauthorized work by two crew members”. 

The weight of the evidence supports the opposite conclusion, that the work plan was authorized, 

supervised by a foreman and known to have been undertaken by more senior members of 

management.  

[37] Therefore, the sentencing judge’s failure to characterize the lack of a previous record as a 

mitigating factor was not an error. 

4. A “managed landscape” 

[38] The Ski Area is critical of the sentencing judge’s finding that the killing of an endangered 

species in a National Park and the fact that the Ski Area was and should have been aware that it 

was required by virtue of Parks Canada Ski Area Management Guidelines to act as 

environmental stewards were aggravating factors.  

[39] Instead, it notes that the Ski Area is a “managed landscape” and that “Parks Canada is 

well aware that its activities may impact Whitebark Pine”. It submits that this should have been a 

mitigating factor. 

[40] I agree with the Crown: the successful environment management of the Ski Area, 

tolerated only because of an expectation that the landscape will be appropriately managed, 

depends on obtaining appropriate permits, informed by sound environmental planning and 

decision making. The Ski Area was well aware of its responsibilities in this regard before the 

offence was committed. Therefore, the failure to obtain a SARA permit or even a RAP in this 

highly managed context increases the gravity of the offence. The fact that the area is a “managed 

landscape” is not a mitigating factor. 

5. Lack of permit 

[41] The Ski Area submits that failing to obtain a permit is an essential element of the offence 

and that the sentencing judge’s finding that this was an aggravating factor was an error of law. 

However, as noted by the Crown; section 32(1) does not limit the killing of an endangered 

species to instances where it is done without a permit or authorizations. Having obtained a permit 

may be a lawful excuse to the commission of the offence, but it is not an element of the offence. 

The Crown is not obligated to prove that the offender did not have a permit. 

6. Overemphasizing the lack of training 

[42] The Ski Area submits that the sentencing judge overemphasized the lack of training of 

Ski Area employees as an aggravating factor, alleging that she noted this factor in her decision 

numerous times under the guise of describing different aggravating factors. 

[43] Lamoureux, J. accepted the Crown’s submissions that it was a fact that the Ski Area’s 

trail crews cutting trees and brush in 2013 “had no training whatsoever in the process of 

identification of Whitebark Pine, in the significance of Whitebark Pine as an endangered species 

and in the process of securing permits”. 

[44] In her list of aggravating factors, the sentencing judge: 

a) referred to the Ski Area’s requirement to educate its employees as to their duty of care in 

a National Park; 
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b) found on the spectrum of culpability that the actions of the Ski Area and its employees 

were reckless, and the risk of harm was foreseeable, noting that steps to educate the 

employees about Whitebark Pine should have been taken well before 2013; and 

c) noted that Ski Area management failed in its training obligations and that, further, Ski 

Area staff failed to educate employees. 

[45] Other aggravating factors refer to the failure to map, thus “preventing employees from 

being aware” of the factor of Whitebark Pine, failing to take action to stop the employees, failing 

to give any explanation as to why the Ski Area did not educate its employees, and a reference in 

the Court’s conclusion about the implications of post-offence changes. 

[46] Read as a whole, these references identify both the failure to train, the failure to 

communicate effectively and the failure to supervise, separate factors that may sometimes 

overlap. The sentencing judge was not in error in describing the separate systemic failures of the 

Ski Area as aggravating factors in sentencing.  

7. The purpose of the SARA 

[47] The Ski Area submits that the sentencing judge failed to consider the purpose of the 

SARA, which it characterizes as being to protect wildlife species as a whole, rather than 

individual plants, and that she failed to consider evidence that the offence did not impact the 

species as a whole. 

[48] In support of this submission, the Ski Area refers to the sentencing judge’s finding as an 

aggravating factor that “38 Whitebark Pine trees were destroyed, containing 58 stems each 

having reproductive capacity. The harm was the ultimate harm that can be sustained and that is 

the death of flora”. (emphasis added) 

[49] The Ski Area’s submission improperly conflates the reference in section 6 of the SARA 

to the goals of the SARA with the offence set out in section 32 (1), which applies to individuals 

of the species. As noted by the Crown, the protection of individuals of an endangered species 

logically underpins the protection of the species, and these are not mutually exclusive. 

[50] Lamoureux, J. expressly referred to the relevant factors that must be considered in 

sentencing for environmental offences in Terroco, which include the “nature of the 

environmental damage or harm”, and in section 102 of the SARA, which requires the Court to 

take into account “the harm or risk of harm caused by the commission of the offence”. Her 

reference to “ultimate harm” in her description of the aggravating factors therefore appears to 

refer to destruction of the individuals on the spectrum of possible harms as the most serious 

mode of committing the offence, and was therefore not in error. 

[51] The Ski Area’s reference to Adam v Canada (Minister of the Environment) 2011 FC 962 

at paras 45-47 in support of its submissions is not of assistance, since that case refers to the 

interpretation of section 20 of the SARA, which involves the requirement to issue an emergency 

order, and not to either the goals of the Act or section 32(1). 

[52] The Ski Area’s submission that the sentencing judge’s comment about the age of some of 

the Whitebark Pine stems that were destroyed was a misplaced emphasis on individuals over 

species is also not accurate. Lamoureux, J.’s reference to the age of some of the destroyed 

individuals is a reference to the fact that they had reached reproductive maturity, which is 

relevant to the goal of the legislation. 
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8. Species-level impact 

[53] The Ski Area submits that the sentencing judge erred in finding as an aggravating factor 

that: 

as a result of the actions of the [Ski Area] employees, there is a 

cumulative impact on the Whitebark Pine with potential risk of 

undermining the survival of the species in the decades to come. 

The Court finds as a fact that there was a cumulative impact in 

terms of the impact on the ecosystem and that each cumulative 

impact may bring the species of Whitebark Pine close to 

extinction. (emphasis added) 

[54] The Ski Area characterizes this as a finding that its actions had a species-level impact, 

and that this is an error in that the sentencing judge drew “clearly wrong” conclusions from the 

evidence. 

[55] Lamoureux, J. accepted the expert evidence of Dr. Peter Achuff, whom she found to have 

“impeccable credentials”. She refers to Dr. Achuff’s evidence with respect to cumulative impact 

as follows: 

The cutting of the stems needs to be considered in the context of 

cumulative impact affecting the rate of decline over decades. Dr. 

Achuff likened the loss of these stems and the cumulative impact 

over time to a situation of “death by 1000 cuts”. Dr. Achuff was 

careful to explain that while there is no impact on the present 

population of Whitebark Pine as a whole in western Canada, the 

net impact from an ecological perspective is a function of the 

complex consequences of the loss of the stems which is cumulative 

over time. The timeframe to replace the lost stems in the 

environment will be 40-80 years. During that time of required 

regeneration, it is possible, in Dr. Achuff’s view, that the services 

of the Clark’s Nutcracker species would be disrupted and that there 

would be other negative ecosystem effects in connection with 

slope side stabilizing, the genetic impact of the lost seed contained 

within the cones, and the potential that the destroyed stems 

contained rust resistant Whitebark Pine which would have 

impacted the spread of rust in the forest... 

The overall conclusion of Dr. Achuff is that the loss of at least 58 

whitebark stems is a loss in which is legally significant in 

accordance with the provisions of SARA. The key terms in Dr. 

Achuff’s view, are the loss of stems, and the cumulative long-term 

impact of that loss on the ecosystem as a whole. In order to assess 

the exact cumulative impact, viability models must be constructed 

to assess these losses and impacts over time. The viability models 

were not constructed by any expert in this case. However, Dr. 

Achuff was of the opinion that the per se loss of at least 58 stems 

has a cumulative effect which ramifies over time. Again, Dr. 

Achuff stressed that the full extent of the loss would be capable of 
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being assessed only if population models were constructed with the 

appropriate data. Dr. Achuff is an objective, conservative, expert 

witness utilizing the scientific method where opinions are based on 

scientific method, and conservative analysis. Dr. Acuff’s opinion is 

accepted in its entirety by the Court. (emphasis in original) 

[56] These comments are fully supported by the evidence of Dr. Achuff. The Ski Area submits 

that the sentencing judge ignored Dr. Achuff’s comment that he didn’t have sufficient evidence 

to draw any definitive conclusions with respect to the impact this cutting may have had on the 

local Whitebark Pine population. 

[57] A review of Dr. Achuff’s evidence as a whole is necessary to put this comment in 

context. The evidence with respect to impact on the Whitebark Pine population as a whole across 

Canada commences with a comment from Dr. Achuff that as a scientist, he is not in the habit of 

giving opinions but of coming to conclusions based on evidence, and “the situation we find 

ourselves in is without adequate information and I will try to approach it this way”.  

[58] In Dr. Achuff’s absence from the courtroom, defence suggested to the Court that Dr. 

Achuff was saying that he could not comment on impact because he didn’t have enough 

information. In response, the Crown said the following: 

The clarification is the Crown indicated that we were not arguing 

there was any overall impact to the Whitebark Pine population in 

Canada as a result of the cutting of the trees, but that there are 

potential other impacts that the Court needs to hear and that’s why 

we were calling [Dr. Achuff]. 

[59] In response to the question of what, if any, possible impacts may have been experienced 

at the local level as a result of cutting the Whitebark Pine, Dr. Achuff responded: 

... the impacts which are potential pertain to the loss of stems 

themselves. Again, the reason that Whitebark is listed is because of 

the loss of stems. This moves things further in that direction. This 

has potential impacts because of somewhere between say 40 to 80 

years before we begin to recoup that regeneration. It has impacts 

on cone crop and the role that the seeds, the pine seeds, play as 

food for other species in the ecosystem, including bears, 

nutcrackers. It has implications again for the regeneration for - of 

the continued existence of the trees there because as the number of 

seeds drops, it’s possible the nutcrackers’ services, which is 

basically planting these seeds, that would be interrupted for some 

time period. It has implications for the regeneration of the 

population. 

... the loss of the trees has potential impact on the so-called other 

ecosystem services, things that have to do with watershed 

protection, the shading that retards snow melt, stabilizing slopes, 

that kind of thing. 

So, those are the - the other potential impact is that on the genetic 

resistance which may be in the population. So, the loss of these 
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stems, it’s possible if there are genes – there is genetic material 

within those stems that were lost which are resistant and would 

contribute to the efforts to counter the effects of Whitebark Pine 

blister rust, which is the largest cause of decline in Whitebark Pine 

currently.  

[60] The Crown then asked Dr. Achuff why, when he was describing potential impacts, he 

used the word “possible”. His response was: 

... I think we are in agreement there was a loss of stems, which... 

I’m characterizing as .... 60, lets call it for simplicity, the loss of 

those stems. Each of those stems does contribute to the function of 

Whitebark Pine in that local ecosystem... 

So, the loss of those stems then means that there’s a loss of 

contribution to that functioning – cone production, whatever.... 

[61] The Crown then asked whether it was “possible to draw any definitive conclusions with 

respect to the impact this cutting may have had on the local Whitebark Pine population” and Dr. 

Achuff answered “I don’t think we have sufficient information”. However, he later indicated: 

...we can’t make a confident statement about the effect of losing 

those cones from the cut stems. 

Q So, if I’m understanding you correctly, there’s some 

consequences that are possibilities, but we just don’t have any 

information in order to determine - - 

A That’s right, yes. 

Q - - whether they have or have not occurred. 

A Yeah. 

Later, Dr. Achuff stated: 

Yes. I think the other point I’d like to make is that I think this 

impact needs to be considered in the context of cumulative impact. 

Whitebark Pine lives with cumulative impacts. What it’s facing is 

perhaps the death of a thousand cuts. It’s the combined impact of 

white pine blister rust that seems to be the largest, but not the only 

factor. So, blister rust, mountain pine beetle. We’re seeing fire, 

catastrophic fires such as the Keno fire down in Waterton, 

Southeastern B.C. this summer destroyed a large number of 

Whitebark Pine trees. That’s perhaps related to climate change and 

some of the history of fire exclusion to the changes and the 

suppression. Basically, your fire over the last hundred years the 

analysis on that isn’t definitive, but certainty those more 

catastrophic fire are the kinds of things you would expect from 

those two factors.  

So, beetle, blister rust, fire, and cutting. We don’t have a good 

estimate as to what the effect of - - or the amount of cutting that’s 
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going on either due to either from forestry operations, from mining 

operations, from other kinds of industrial or recreational activities 

on the landscape. We know that there are stems being cut, but we 

don’t have a good estimate of those. Among those - - that cutting 

of course is the Lake Louise cutting. It’s another 66 stems with all 

those things. But those impacts cumulatively are significant. This 

is the reason this - -  

THE COURT  Those impacts cumulatively what.... 

A Cumulatively are significant. This is I think demonstrated 

by the Endangered Assessment made by COSEWIC and a listing 

of the species as endangered. So, I think these impacts 

cumulatively are significant and, therefore, the impacts themselves 

are significant because they contribute to this overall significance. 

So, if you want to use the analogy here of a thousand cuts, you 

know, which of the thousand cuts killed you? Well, each little cut 

doesn’t seem to be much. Cumulatively, the affect can be 

significant. 

[62] Viewed in the context of this evidence, which the sentencing judge accepted, her 

description of the aggravating factors of the potential risk of cumulative impact is sustainable, 

and not an error. 

[63] Mr. Cochrane, whose evidence the sentencing judge accepted, also commented on 

cumulative impact. The sentencing judge noted that: 

Mr. Cochrane did agree in cross-examination that the cutting of the 

Whitebark Pine, while having a local impact on the Ski Area, did 

not impact the population of Whitebark Pine in general in Alberta 

and British Columbia. Mr. Cochrane was asked to clarify what he 

meant by local impact and he defined it to mean the actual 

reduction of the number of stems of Whitebark Pine. However, Mr. 

Cochrane clarified that the long-term impact of the tree cutting is 

more than just a number. It is also more than a question of scale. 

The impact of the loss must be assessed from the perspective of the 

cumulative increase in the decline rate of the species, assessed over 

decades. It is the cumulative impact on the decline rate that is 

material when assessing loss to the ecosystem. 

[64] Lamoureux, J. was alive to the issues with respect to cumulative effect. In the manner in 

which she characterized the aggravating factors of cumulative impact, it is clear that she 

appreciated the implications of Dr. Achuff’s opinion. 

[65] While it may be that the defence expert disagreed about whether the cutting of the 

Whitebark Pine had an impact on the species, the sentencing judge was clear, for a variety of 

reasons, that she did not accept that opinion. 

9. Agreement with the Crown 

[66] The Ski Area submits that a representation made by the Crown relating to the impact 

issue should lead the Crown to concede that Lamoureux, J. was clearly wrong to the extent that 
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she concluded that the Ski Area’s actions had a species-level impact. That representation 

followed the evidence of the defence expert witness and was as follows: 

Crown: I understand that we’ve come to a bit of an agreement – 

I’m speaking for my friends here – I think we’ve got it – [defence 

counsel] will not need to call his next expert witness, based on the 

following: Your Honour, you’ve heard from three expert witnesses 

on Whitebark Pine, all three very well-qualified experts. One of 

them wrote the status report [Dr. Achuff], and the other one wrote 

the recovery strategy [Mr. Moody]. At the end of the day, as I 

mentioned at the beginning of this hearing, I anticipated that you 

would hear from them impact information, and the information 

might be similar with only minor variations. And I think that is 

what we have now heard. None of them has said that there’s an 

impact on the species population as a whole, nor have they said 

there’s any measurable impact on the Lake Louise Ski Area. So, I 

think that anything that you will hear from my friend or myself in 

our submissions, any differences in their opinions are not going to 

really have – be – have any appreciable differences. [emphasis 

added]. 

[67] In order to determine whether this agreement was ignored or misinterpreted by the 

sentencing judge, it is necessary to review her comments on the issue of impact as a whole and in 

context. 

[68] Lamoureux, J. noted in describing Dr. Achuff’s testimony that he was careful to explain 

that “while there is no impact on the present population of Whitebark Pine as a whole in western 

Canada”, there was an impact from an ecological perspective that was “a function of the complex 

consequences of the loss of the stems which is cumulative over time”. She noted his testimony 

that liability models must be constructed to assess exact cumulative impact, and that the full 

extent of the loss would be capable of being assessed only if population models were constructed 

with the appropriate data. 

[69] As previously noted, this explains why her comments on impact were framed on the basis 

of “potential risk” and that the cumulative impact “may” bring the species of Whitebark Pine 

closer to extinction, which is consistent with Dr. Achuff’s testimony as a whole and consistent 

with his stated limitations. 

[70] The sentencing judge’s conclusion on the aggravating factors did not ignore the 

agreement between counsel that none of the experts had testified that there was an impact on the 

species population as a whole, and that no one said there was a measurable impact on the Ski 

Area. The wording of her findings on impact indicated neither of these things. There was no 

error and no issue of trial fairness. The sentencing judge was entitled to consider the testimony of 

the expert witnesses as a whole, and draw the conclusion she did, which was not contrary to or 

inconsistent with the agreement between counsel. 

[71] The Ski Area submits that, if there is no measurable impact, there cannot be a cumulative 

impact. I agree with Bourassa, J. in R v Panarctic Oils Ltd. [1983] NWTJ No. 17 at para 22: 
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In my view, the destruction of any ecosystem or environment is a 

gradual process, effected by the cumulative acts - a death by a 

thousand cuts, as it were. Each offender is as responsible for the 

total harm as the last one, who visibly triggers the end. The first 

offender can’t be allowed to escape with only nominal 

consequences because his input is not readily apparent. 

[72] This case was cited with approval in Terroco at para 47. 

[73] The Court in Terroco also noted at para 48 that potential for harm is a relevant 

consideration. 

10. Reliance on R v Canaport 

[74] The Ski Area submits that the sentencing judge was in error when she relied on R v 

Canaport RNG Limited Partnership, (5 November 2015), Saint John (NBPC) (unreported) 

because the sentence in that case was the result of a joint submission.  

[75] The sentencing judge’s reference to the Canaport decision is as follows: 

The Crown submits that the fine of $27,500 for each of the 58 Whitebark Pine is 

in keeping with the fine fixed by the Court in R v Canaport RNG Limited 

Partnership, an unreported decision from New Brunswick in which the Court 

ordered a fine of $25,000 for each threatened bird killed under SARA. 

[76] In summary, Canaport pled guilty by way of joint submission to one count under section 

32 of the SARA for the death of four birds designated as “threatened” under SARA and 7500 

other birds regulated by the Migratory Birds Convention Act (MBCA). The total penalties 

imposed were $100,000 for the SARA offence, and $650,000 under the MBCA. Therefore, the 

killing of each threatened bird under the SARA gave rise to a fine of $25,000. 

[77] In that case, a large number of migratory birds died as a result of a contact with burning 

natural gas from a flare stack operated by Canaport, the owner of a liquified natural gas facility. 

The non-threatened birds included 26 separate species. 

[78]  Prior to the event, Canaport was aware of the risk, but an environmental report 

commissioned by Canaport characterized the occurrence of such an event as a “low likelihood 

situation... for which mitigation would be difficult to plan”. However, a similar, but smaller, 

event had occurred about two weeks earlier, which had not been reported to authorities. No steps 

were taken in the intervening period, despite the known risk. 

[79] Both Crown and defence concede that there is a dearth of sentencing precedents for 

offences under the SARA, and that Canaport was the only precedent available involving a 

corporation. 

[80]  In Terroco, the Court noted that the accused had argued that many precedents from 

provincial courts were of limited value because they involved joint submissions. Ritter, J. noted 

at para 76: 

However, that argument is a double-edged sword. One value of 

plea bargains, including joint submissions on sentences, is that the 

Crown is more amenable to a lower sentence because it has 

avoided the cost of a trial. An early guilty plea is also a factor 
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demonstrating remorse resulting in a lower sentence. I doubt that 

sentences imposed following joint submissions are as limited a 

legal resource as is suggested by Terroco. 

[81] However, the Ski Area submits that this statement has been over-ruled by the decision of 

the Supreme Court in R v Anthony-Cook, [2016] 2 RCS, where the Court indicated that the test 

that should be applied to a joint sentence is not a “fitness of sentence” test, but whether the 

proposed sentence would bring the administration of justice into dispute or would otherwise be 

contrary to the public interest: para 5. The Ski Area submits that implicit in this finding is that 

joint submissions may not be fit sentences.  

[82] The Ski Area refers to R v King, 2019 NWTSC 7, at page 15, where the Court indicates 

that sentences imposed as a result of a joint submission have minimal precedential value because 

a sentencing judge has “extremely limited discretion to depart from a joint submission”. 

[83] However, in R v Whitney, 2017 ABPC 317 at para 12, the Court noted that the Anthony-

Cook decision “does not open the door to decisions which offend normal sentencing principles. 

Sentencing a defendant must proceed on a principled basis”. In that case, the Court was 

considering joint submission that caused concern. Norheim, J. noted the remarks of Wittmann, 

CJQB in R v Montoya, 2016 ABQB 660 that: 

Regardless of a joint submission. a Court is still obligated to craft a 

sentence according to sentencing principles..... 

Sentencing in this country is still an individualized process and in 

considering a joint submission it is still helpful to measure the 

proposed sentence against the proper application of sentencing 

principles to ensure that a sentencing range is generally respected. 

This engages the parity principle and involves looking at similar 

cases, that is, similar offences and similar offenders: the penalties 

imposed on similarly situated offenders in similar circumstances.  

The Court in Whitney found that if the joint submission was accepted, it would severely 

damage the principle that the punishment should fit the crime, and refused to accept it.  

[84] It is not necessary for this Court to consider whether the sentencing judge erred in law 

following a precedent that involved a joint submission, because it is not clear that the sentencing 

judge in fact did so. The only reference to Canaport in the decision is in the Court’s reference to 

the submissions of the Crown with respect to the case, including that fact that the case was 

unreported. 

[85] Lamoureux, J’s ultimate decision was that the global fine proposed by the Crown on the 

SARA count was fit. She considered whether the Crown’s submission was in accordance with 

sentencing principles of general and specific deterrence, aggravating circumstances and whether 

there were mitigating circumstances. While it is undisputed that the Crown relied on the fine in 

Canaport as an indication of an appropriate sentence in similar circumstances, there is no 

indication that the sentencing judge accepted Canaport as a binding precedent without 

consideration of the appropriate application of sentencing principles. The Crown in fact argued 

that the facts of this case were more serious than Canaport. 

[86] The fact that the sentencing judge made reference to the only case available involving a 

corporation, albeit involving a joint submission, does not indicate that she considered it for its 
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value in indicating a fit sentence, particularly given her reasons with respect to totality and 

proportionality.  

[87] Even if I am incorrect, and the sentencing judge gave undue weight to a case that 

involved a joint submission, did that have such an impact on the sentence that makes it unfit? 

The relevant question is whether the amount of the fine proposed by the Crown and accepted by 

the Court is a fit sentence. 

B. Is the penalty imposed pursuant to the SARA demonstrably unfit? 

[88] The fine of $1.6 million for the SARA offence is not the maximum fine available under 

section 97 of SARA, which would be $300,000 per individual offence. The Ski Area submits that 

an appropriate fine for the SARA offence would be $6000 for each of the 38 “trees” (rather than 

the 58 Whitebark Pine stems) for a total of $230,000. At the sentencing hearing, the Ski Area 

submitted that an appropriate global fine for both the SARA and the CNPA offences would be 

$200,000. 

[89] The Ski Area cites the five factors relevant to sentencing with respect to an 

environmental offence set out in Terroco to support its submission that the penalty imposed by 

the sentencing judge was “over-exuberant”. The Crown submits that the penalty properly 

balances the various sentencing principles applicable to an offence under the SARA, and the 

sentencing judge properly applied them to a corporate offender with careful regard to both the 

gravity of the offence and the circumstances of the offender. 

[90] I have found that Lamoureux, J. did not commit any of the specific errors alleged by the 

Ski Area, other than an error of fact with respect to whether mapping was required by the 

legislation, which did not have an impact on sentencing in the circumstances. However, a 

sentence can be demonstrably unfit even if the sentencing judge made no error in imposing it: 

Lacasse at para 52. A sentence is demonstrably unfit when it is clearly excessive or inadequate 

by reasons of falling outside the acceptable range of penalties for the crime and the offender: 

Terroco at para 20. The Court in Terroco cautions, however, that a “sentence should not be 

modified simply because the appellate court feels that a different order should have been made”. 

1. Culpability 

[91] As noted in Terroco, culpability is a dominant factor in sentencing for environmental 

offences: para 35. The sentencing judge recognized this, and found the conduct of the Ski Area 

to be reckless, given: 

 its knowledge of the constraints of operating a ski hill in a national park; 

 that the harm was easily foreseeable; 

 that the Ski Area knew or should have known for many years that Whitebark Pine 

was a sensitive species; 

 that the Ski Area was aware or ought to have been aware of all the special 

circumstances surrounding Whitebark Pine following the publication of the 

COSEWIC Assessment in 2010; and 

 that steps should have been taken well before 2013 to educate employees. 

[92] This conduct was not a “near miss”, nor was it the result of unauthorized work by a few 

employees, as the Ski Area alleges. The work was overseen by the trail crew supervisor, was 

planed in advance and was reported to higher management as it occurred. 
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[93] The Ski Area submits that it had a strong history of obtaining permits for tree-cutting 

activities, both before and after the offence, but the evidence suggests that there was brush-

clearing before the 2013 permit was issued. Despite meeting with park authorities specifically 

about Whitebark Pine in June of 2013, there was no education of the trail crew employees. 

[94] It is not correct, as submitted by the Ski Area, that the factor of culpability favours the 

Crown only moderately. As the Crown notes, reckless conduct is equivalent to a criminal 

standard of moral culpability. In addition, as the sentencing judge noted, section 102 of the 

SARA requires the Court to consider whether the offence was committed intentionally, 

recklessly or inadvertently. 

2. Prior record and post involvement with the authorities 

[95] The Ski Area submits that the sentencing judge did not consider the fact that it had no 

prior record of environmental offences. However, Lamoureux, J. commented in her decision that 

the Ski Area although it is a good corporate citizen in terms of its historic involvement with the 

community, had a critical gap in its organization...”. Thus, while taking the Ski Area’s lack of 

prior record into account, the sentencing judge gave it little mitigating value in the 

circumstances. 

[96] The Ski Area submits that the sentencing judge gave no consideration to its previous 

meetings with Parks Canada prior to the offence. Given that the offence was committed after a 

meeting that informed the Ski Area management of the special risk to Whitebark Pine, and that 

brushing activities were undertaken that summer without permit, this is not a mitigating factor. 

[97] As noted previously, I have found that the sentencing judge’s failure to characterize the 

lack of a previous record as a mitigating factor was not an error. Does it make the fine imposed 

demonstrably unfit? While this may be a factor that could have been weighed differently by 

other sentencing courts, I cannot find that it renders the penalty clearly excessive. 

3. Acceptance of responsibility/remorse 

[98] The Ski Area submits that this is a strong mitigating factor. 

[99] First, it notes its guilty plea. As noted in the decision, this was not an early guilty plea, 

but entered after an unsuccessful Jordan application, and on the first day of a scheduled three 

week trial, more than two years after the information was laid. 

[100] With respect to its post-offence conduct, I have found that the sentencing judge was not 

in error in giving this little mitigating value. Again, while this factor may have been given 

different weight by other sentencing courts, I cannot find that the sentencing judge’s valuation of 

the factor made the fine clearly excessive. 

4. Damage/harm 

[101] The Ski Area concedes that the destruction of an endangered species is an aggravating 

factor, but submits that the sentencing judge “effectively ignored” the value of the remediation 

order, which it submits, should be considered in assessing the global fine imposed. 

[102]  The financial expenditure portion of the remediation plan is $40,600, although its value 

in remedying the damage caused is important. 

[103] Even if it is correct that this was ignored by the sentencing judge, which is not clear, its 

effect on the global sentence would not be a major factor. 
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5. Deterrence 

[104] As noted in Terroco at para 53, deterrence is a key component of environmental 

sentencing. The Ski Area submits that a more modest fine would satisfy both specific and 

general deterrence, being “more than a slap on the wrist but less than a fatal blow”: Terroco at 

para 60. 

[105] The Court in Terroco noted that maximum fines under the legislation in issue in that case 

were high, implying that the legislation did not view low or nominal fines as meeting the 

intention, of the legislators. The same is true with respect to the SARA, and the fine imposed was 

not the maximum available. The fine suggested by the Ski Area would in my view be a mere 

“slap on the wrist”. However, the issue is whether the fine imposed was excessive in the 

circumstances to such an extent that it renders the sentence unfit.  

[106] Ritter, J. noted in Terroco that the degree of remorse informs the need for specific 

deterrence, and that an offender that takes responsibility for its actions and cooperates with the 

authorities is on a different footing than less cooperative offenders: para 56. He also noted the 

need to be aware of the offender’s general ability to pay and whether the offence was an isolated 

breach or an ongoing series of events: para 58,59. 

[107] The sentencing judge acknowledged the importance of deterrence in the process of 

sentencing environmental offenders: para 59. She noted the legislative intention under the SARA 

to require the imposition of significant penalties, and the principle that ensuring that the penalty 

is not merely a cost of doing business: R v United Kenso Mines Ltd. [1980] YJ No 10 at para 29. 

She noted that the legislative intent of the SARA was to protect all species, flora and fauna, 

identified in the Act. 

[108] With respect to remorse and specific deterrence, the sentencing judge accepted that the 

Ski Area had taken “significant comprehensive steps with respect to Whitebark Pine since the 

commission of” the offence: para 27. As well as the issue of deterrence under Terroco and other 

authorities as cited under para 47 of the decision, the sentencing judge agreed with the Ski Area 

that it may consider the sentencing factors set out under section 718.1 to 718.21 of the Criminal 

Code. 

[109] Lamoureux, J. accepted that the Ski Area is not a small revenue corporation but an 

experienced midsize corporation with gross annual income just over $36,000,000 in 2012. 

[110] The Ski Area submits that the global fine of $2.1 million could be characterized as a 

“fatal blow”, as it amounts to “over 60% of its net revenue” in 2012. 

[111] However, as noted by the Crown, the Ski Area does not argue that it is unable to pay the 

fine, but only notes its magnitude against net income. It presents no submissions with respect to 

financial hardship. 

[112] The Court in Terroco notes that an offender’s financial position is only one of a large 

group of factors to be considered, and is not in itself necessarily a major, let alone a decisive 

factor. A corporation’s ability to pay is not a prerequisite to the imposition of a fine, and the 

economic viability of the corporate offender may be considered, but is not determinative of the 

imposition of the fine nor its quantum: R v Metron Construction Corporation, 2013 ONCA 541 

at para. 98 & 108; R v Great White Holdings, 2005 ABCA 188 at para 21. 
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[113] The Ski Area relies on two cases to support its submission that the imposed fine was 

excessive. Neither is helpful.  

[114] Hamilton (City) v McNiven, 2018 ONCJ 974, involved the destruction of trees on a golf 

course in Ontario contrary to a by-law. The trees were not endangered, although some of them 

were described as “heritage”. The offender, an individual, was strongly condemned for his 

attitude and lack of remorse. While the sentence was $6,000 for each tree destroyed, the Crown 

asked for a penalty of $10,000 per tree, the maximum penalty per count. In addition to a financial 

penalty, the offender was placed on probation for two years. 

[115]  In R v McNeill, 2018 ONCJ 974, a prosecution against three individuals under the SARA 

involved the illegal harvest if 11,000 abalone listed as threatened. While two of the offenders 

were fined $20,000 and $10,000, each of the three offenders were sentenced to conditional 

sentences and the boat involved, the divers’ equipment and a truck used in the offence were all 

forfeited. One offender was given an additional sentence of community service and all were 

prohibited from scuba diving for certain periods. 

[116] The Ski Area submits that, in addition to Canaport being of limited precedential value, 

the fine imposed in this case is vastly out of step with the fine imposed in Canaport, if 

comparison is drawn between the number of endangered Whitebark Pine trees in Canada 

compared to the number of the species of threatened birds in Canaport and the respective size of 

the corporate entities. This mathematic exercise is not helpful. 

[117] A list of the comparable factors tends to indicate that the circumstances of Canaport were 

at least equally if not more serious to those in this case: 

 The site of the damage in Canaport was not a protected site 

or a national park. 

 The birds were “threatened” under the SARA, not 

“endangered” like the Whitebark Pine. 

 Prior to the offence, Canaport had installed equipment that 

eliminated the requirement to flare. However, a mechanical 

failure of that equipment required flaring to recommence. 

A pre-offence environmental report identified the risk of 

migratory birds as “low risk”. In comparison, the Ski Area 

failed to train its staff despite very recent information on 

the status of Whitebark Pine, and was found to be reckless. 

 While Canaport involved the killing of 7,500 birds, only 4 

were SARA species. The fine for the destruction of the 

SARA threatened species was $100,000. A separate fine of 

$650,000 was levied for the other birds destroyed pursuant 

to the Migratory Birds Convention Act. 

 The Ski Area’s arithmetic calculation of destroyed 

individuals compared to a total population is not helpful, 

particularly given that the endangered species in this case 

was a “Keystone Species” with effect throughout the 

ecosystem. 
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[118] It is incorrect that the circumstances of Canaport were more serious, or that the fine 

imposed in this case was vastly out of step with the fine in Canaport.  

[119] In summary, a review of the Terroco factors does not lead to the conclusion that the 

penalty imposed pursuant to the SARA was over-exuberant or unfit. The sentencing judge 

correctly applied the appropriate sentencing factors with due regard to the gravity of the offence 

and the circumstances of the offender, and imposed a sentence within an acceptable range.  

C. Is the penalty imposed pursuant to the CNPA demonstrably unfit? 

[120] The sentencing judge accepted the submission of the Crown with respect to a fine of 

$500,000 for the CNPA offence. She found as a fact that there were 110 non-Whitebark Pine 

trees cut down and a further 29 non-Whitebark Pine trees limbed. She noted that the maximum 

fine for the loss of 100 trees as a summary conviction first offence under the CNPA would be 

$25,000,000 based on the maximum penalty of $250,000 for a single tree. The Ski Area submits 

that an appropriate fine for Count 2 would be in the range of $120,000. 

[121] The comments with respect to the principles underpinning the issue of whether a sentence 

is unfit in regards to count 1, including the comments with respect to the Terroco factors, are 

equally relevant to this issue. 

[122]  The Ski Area submits that the sentencing judge gave “little, if any, analysis on Count 2”. 

I must disagree. 

[123] Lamoureux, J. extensively described the sentencing regime under the appropriate sections 

of the CNPA, including listing the aggravating factors, the principles involved with respect to 

offences involving more than one plant or object and the determination of whether the Ski Area 

is a “small revenue corporation”, finding that it does not fall within that definition as set out 

under section 27.1 of the CNPA. She noted at para 45 of her decision that the statutory scheme is 

indicative of Parliament’s intention that penalties be significant and not just a cost of doing 

business. She noted that the aggravating factors under the CNPA were similar to the factors set 

out in Terroco, which she discussed. 

[124] The sentencing judge’s analysis of aggravating factors were relevant with respect to the 

CNPA offence as well as the SARA offence, as she indicates in her reference to the CNPA in 

paragraph 61 of her decision. It is not difficult to ascertain the basis on which she concluded that 

a fine of $500,000 is a fit sentence for Count 2. 

[125] The Ski Area submits that the fine imposed does not respect the principle of parity, citing 

the number of RAPs obtained by the Ski Area over the years prior and after the offence, and 

suggesting that they demonstrate a pattern of vigilance in obtaining proper permitting. However, 

I agree with the Crown that the number of RAPs is not persuasive evidence supporting an 

inference either that a RAP for the Ptarmigan Ridge area was an inevitability, or that the offence 

was an exception to a pattern of vigilant permitting. 

[126] The Ski Area cites a number of cases that it submits support its submission that the fine 

on Count 2 was excessive. However, all of them involve individuals, and most include forfeiture 

of assets or proceeds of sale and prohibitions on hunting or fishing. Only one involves a charge 

under the CNPA and one involves a joint submission. The sentencing judge had no guidance 

from previous cases involving the offence under this statute, nor any involving a corporate 

offender where the sentencing option was limited to a fine, specifically one that does not qualify 
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as a small revenue corporation under the Act. Therefore, these cases provided no benchmark for 

an appropriate penalty. 

[127] The Crown points out that the cited cases do not include cases where individuals have 

received larger fines for smaller number or animals, such as R v Deslisle, 2003 BCCA 196 and R 

v Clemett. 

[128] In conclusion, the sentence was not demonstrably unfit. 

D. Did the sentencing judge fail to consider the principles of totality and proportionality? 

[129] The sentencing judge acknowledged the necessity of considering the principles of totality 

and proportionality and restraint that require the Court to make sure the total sentence is 

proportionate to the gravity of the offence and the degree of responsibility of the offender, and 

“is adequately responsive to the total culpability for the offence, allocated in a way that reflects 

the culpability of the offenders”: Alberta (Health Services) v Bhanji, 2017 ABCA 126 at para 41. 

She agreed with the Ski Area that fines under public welfare regulatory legislation must not be a 

pure mathematical exercise, and that she must consider the gravity of the offence and the degree 

of responsibility of the offender. In conclusion, she found that the total fine was “proportionate 

overall taking into account all of the relevant circumstances including statutory considerations 

and purposes of the underlying legislation.” 

[130] The totality principle does not require a reduction in penalties in every case: Bhanji at 

para 79(g). In this case, although the charges arise from one event, the fines were levied with 

respect to the destruction of two types of flora: endangered Whitebark Pine under the SARA and 

non-endangered but protected trees under the CNPA. The fines imposed did not violate the 

principles of totality and proportionality.  

VI Conclusion  

[131] The penalties imposed by the sentencing judge for these offences were certainly more 

than a slap on the wrist. An observer, uninformed of the circumstances of the case, may consider 

the penalties to be excessively high, given that the offence involved flora and not animals. 

However, this was not, as the Ski Area alleges, a case of an otherwise good environmental 

citizen making an isolated mistake, but a case where, despite a long history of operations, a 

recent information session about the endangered species in question and full awareness of 

permitting requirements and prohibitions, a mid-sized corporation operating in a national park 

failed to train and inform employees, leading to the destruction of a number of individuals of an 

endangered species whose extinction would have impact throughout the sub-alpine ecosystem.  

[132] The sentencing judge was challenged by the fact that there are few environmental 

sentencing precedents analogous to the subject case. She provided a careful analysis and 

thorough reasons for her decision.  
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[133] I am satisfied that, in the circumstances of these offences and this offender, the sentences 

imposed were fit sentences. The sentencing judge considered the appropriate sentencing 

principles and no relevant principle was overlooked or overemphasized. There is no basis for this 

Court to interfere and the appeal is dismissed.  

 

Dated at the City of Calgary, Alberta this 22
nd

 day of July, 2020. 

 

 

 

 

 

B.E. Romaine 

J.C.Q.B.A. 
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