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Introduction 

[1] Theodore Glade applies to strike the guilty pleas he entered to various charges against 

him on December 16, 2019. Through his new counsel, he submits that the guilty pleas were 

invalid because of lack of voluntariness, his physical and mental state at the time they were 

entered, his disagreement with the facts in the Agreed Statement of Facts that accompanied his 

guilty pleas, and that he did not understand the consequences of entering guilty pleas. 

[2] Mr. Glade submits that his former counsel forced him to enter the guilty pleas, telling 

him he had no choice but to plead guilty. 
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[3] The matter had been set for sentencing on February 7, 2020, but in advance of that date, 

Mr. Glade retained new counsel. His former counsel successfully applied to get off the record, 

and this application was brought in June 2020. 

[4] In support of the application, Mr. Glade swore an affidavit on June 30, 2020. He was 

cross-examined by Ms. Boyd at the application. In opposition to the application, the Crown 

called Mr. Glade's former lawyer. He testified in chief and was cross-examined by Mr. McClean. 

Mr. Glade expressly waived solicitor client privilege regarding his dealings with his former 

lawyer. 

[5] It would in my view be inappropriate for several reasons to identify the former lawyer, so 

I will refer to him throughout as Mr. Doe which is obviously not his real name. 

Background 

[6] The following background is taken from the Court file and Clerks' notes of in-court 

appearances. Mr. Glade was charged with a number of offences in 2016 relating to allegations 

arising out of his employment with a Canadian chartered bank and activities over the period 

April 2004 to July 2008. The charges included fraud over $5,000, forgery, theft over $5,000 and 

personation. The bank claims to have lost in excess of $3,000,000.  

[7] The bank sued Mr. Glade and obtained a judgment against him for some amount in late 

2010. The criminal charges were not brought until 2016, when Mr. Glade and his former 

common law spouse were jointly charged. It appears that by that time, Mr. Glade and his spouse 

of some 27 years had separated.  

[8] Mr. Glade was represented by a senior and experienced Edmonton criminal defence 

lawyer, as was his former spouse. The charges were originally set to be tried in Provincial Court 

in August 2017, but in June 2017, Mr. Glade re-elected trial by judge and jury. Mr. Glade re-

elected to be tried by judge alone in July 2017 and a Queen's Bench trial was scheduled for 

January 2019. 

[9] In September 2018, Mr. Glade discharged his former counsel, and on the 

recommendation of his friend or acquaintance Shawn Beaver, a disbarred lawyer, retained Mr. 

Doe. The January 2019 trial was cancelled because of Mr. Doe's unavailability, and was 

rescheduled for three weeks commencing December 2, 2019.  

[10] A pre-trial conference was held on March 27, 2019, at which time the Crown identified 

some 30 witnesses, including bank employees and officers, police witnesses, accounting 

witnesses and number of lay witnesses with whom Mr. Glade had allegedly dealt while working 

for the bank in Edmonton. Mr. Glade's former common law spouse was not included in the 

Crown's list of witnesses. 

[11] At some stage, the common law spouse pled guilty to some of the charges against him 

and he was apparently sentenced to two years' imprisonment. 

[12] The notes in the Pretrial Conference Form CC7 indicates that Counsel were to book a 

one-or-two-day slot for a pretrial Jordan application under section 11(b) of the Charter. The 

Defence was to provide the names of any Defence witnesses to the Crown by May 21, 2019. 

[13] The pretrial application was set before me as the assigned trial judge for November 21 

and 22. A Charter notice alleging violations of Mr. Glade's section 7 and section 11(b) rights 

was filed on October 7, 2019. The grounds referenced were "pre-charge delay of 8-10 years, 
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depending on how calculated" and the effect on the accused from the passage of time, including 

"stress and worry, inability to move on". The notice alleged that the passage of time prevented 

the making of full answer and defence. It also raised the absence of a preliminary inquiry as an 

exacerbating factor. 

[14] Shortly before the commencement of the application, Mr. Glade was admitted to hospital. 

A letter from the Misericordia Hospital dated November 19 confirming his admission was 

provided in support of an adjournment request. The letter said that Mr. Glade was being 

reassessed daily and would hopefully be discharged later that week.  

[15] Counsel appeared in Court on November 21 to speak to the adjournment, at which time I 

adjourned the matter to the expected commencement date of the trial, December 2, and asked 

counsel to keep me informed the following week as to Mr. Glade's progress. 

[16] At that appearance, we discussed the timing of the Charter application with respect to the 

trial itself. The Crown was concerned about its ability to reschedule witnesses and Mr. Doe was 

concerned that the Charter application should be dealt with at the commencement of the trial. 

Following the appearance, he sent case law to the Crown and me on procedure, being R v Lai, 

2017 BCSC 2350 and R v Colpitts, 2017 NSSC 228. 

[17] On November 25, Mr. Glade's physician wrote advising that Mr. Glade would be unable 

to attend court until December 15, 2019 because of severe COPD exacerbation, noting that "he 

will be reassessed weekly or as needed". On the basis of that information, Mr. Doe applied for an 

adjournment of the trial. 

[18] The application for the adjournment was heard on November 27. Mr. Glade's doctor 

appeared in person to give evidence and be cross-examined. On the basis of his evidence, I 

adjourned the trial to December 15, 2019 and asked that I be updated as to Mr. Glade's progress. 

[19] Dr. Geambasu wrote on December 3 that he had reassessed Mr. Glade on November 29, 

and stating that Mr. Glade's medical condition had improved significantly, which had been 

confirmed by subsequent test results. He advised that he believed that Mr. Glade was able to 

attend his court proceedings "as needed at this point".  

[20] The trial was set to commence on December 16, 2019. Just before 10:00, counsel advised 

the Clerk that resolution discussions were being held, and the commencement of the trial was 

delayed until shortly before 11:00 am. At that time, Counsel, with Mr. Glade in attendance, 

confirmed that resolution had been agreed to, and requested that the matter be put over to the 

afternoon so that a detailed agreement of facts could be completed. 

[21] Around 3 pm, Court commenced. Mr. Glade was re-arraigned, at which time he pled 

guilty to counts 1, 3 and 4 in the indictment, namely two counts of fraud and one of forgery. The 

other counts were to be withdrawn. 

[22] Mr. Doe confirmed that section 606(1.1) of the Criminal Code had been complied with. I 

confirmed that despite any discussions between counsel Mr. Glade's sentence would be my 

decision and that I was not bound by any discussions between counsel. Mr. Glade confirmed he 

understood that. 

[23] A detailed agreement of facts was entered as an exhibit and read into the record. Mr. 

Glade confirmed on the record that he had signed the Agreed Statement of Facts. I accepted the 

facts as read into the record, and confirmed that I was satisfied that the agreed facts made out the 



Page: 4 

 

charges to which Mr. Glade had pled guilty. I accepted the guilty pleas, and the matter was set 

over to February 12 and 13 for sentencing. No pre-sentence report was requested or ordered. 

[24] Shortly before the sentencing date, Mr. Glade discharged Mr. Doe as his counsel, and the 

matter was brought forward to February 7 to be spoken to. Mr. Doe applied to get off the record, 

and the matter was adjourned to QBAC. 

[25] Ultimately, Mr. Glade retained Mr. McClean and this application was brought. 

Evidence on Application  

[26] Mr. Glade's affidavit of June 30 set out his concerns about his guilty pleas and his 

concerns with Mr. Doe's role as his counsel. His affidavit focuses on three issues: his health, his 

confidence in Mr. Doe's communications with him, the circumstances surrounding his guilty 

pleas on December 16, and Mr. Doe's relationship with Shawn Beaver, a disbarred lawyer. 

[27] It is not my intention to separate what Mr. Glade said in his affidavit from what he said at 

the hearing. His affidavit was treated as his direct evidence, and his evidence at trial was through 

cross-examination by Ms. Boyd. 

[28] Mr. Glade said he had limited communications directly with Mr. Doe and that he had met 

him only once in person before meeting him on December 11 to prepare for trial. Following an 

initial meeting in 2018, he had some text messages and a few telephone conversations with Mr. 

Doe, and at one stage was told to communicate through Mr. Beaver; otherwise Mr. Doe would 

stop acting for him. He said he was surprised to learn from Mr. Beaver in early November 2019 

that a hearing was set for November 21 and 22.  

[29] Mr. Glade said he was concerned that he had not had an opportunity to review the 

disclosure provided by the Crown.  

[30] He also described his medical condition in late November and early December. He was in 

considerable pain because of an undiagnosed broken rib, he had pneumonia which made his 

existing COPD worse, he could not concentrate, he had no energy and he was extremely stressed. 

At his meeting with Mr. Doe on December 11, Mr. Glade expressed concerns about the trial 

proceeding in the face of his poor health. He had an appointment with Dr. Geambasu for the 

following day and told Dr. Geambasu of his concerns. He says he learned from Dr. Geambasu 

that a letter had already been sent to Mr. Doe earlier that day saying that Mr. Glade would be 

healthy enough to attend the trial and that Dr. Geambasu would not write a new letter. 

[31] Mr. Glade says in his affidavit that at the meeting on December 11, he was told that they 

would be proceeding to trial and there would be an argument made about delay. He says that it 

became apparent that Mr. Beaver was involved in writing or researching the argument "as Mr. 

Doe informed me the Judge found out about Mr. Beaver's involvement".  

[32] Mr. Glade says that on December 13, he was called by Mr. Doe and told of a Law 

Society of Alberta investigation into his dealings with Mr. Beaver. Mr. Glade says that Mr. Doe 

asked him to lie if he was asked if Mr. Beaver was working with Mr. Doe on his matter. He says 

Mr. Doe told him to have no more conversations with Mr. Beaver. Mr. Doe confirmed that he 

was continuing to act for Mr. Glade, and arranged to meet at the Courthouse on December 16. 

[33] According to Mr. Glade, they were to meet at 8 am, but Mr. Doe arrived just before court 

time. They went into court and Mr. Doe asked him to wait outside while he and Ms. Boyd 

discussed the matter. He says that when Mr. Doe came out of the courtroom, he told Mr. Glade 
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that he had to plead guilty. Mr. Glade objected, and Mr. Doe told him he "had no other choice 

because the Crown had too much evidence." He was told he could try to get an adjournment and 

get another lawyer, but that "getting a new lawyer would not change anything". 

[34] Mr. Glade says he was concerned because Mr. Doe had rapidly changed position from 

having "to get off my file to telling me I had to plead guilty." He says he agreed to plead guilty 

only because he was feeling a great deal of distress due to his health, and because Mr. Doe told 

him it was his only choice. 

[35] He said he was shocked by Mr. Doe's sudden change of position on the strength of the 

Crown's case and Mr. Glade was still keen on pursuing the Charter challenge. He did not know 

why Mr. Doe was pushing him to resolution since only a few days earlier there had been no 

discussion of anything other than going to trial. 

[36] Mr. Glade was also concerned that he not been involved in drafting the Agreed Statement 

of Facts. He was presented with the document and recalls Mr. Doe reading portions of it to him, 

he does not think the whole document was read. He says that he told Mr. Doe that he did not 

recall certain facts and disagreed with others, but was told it was too late for him to review the 

disclosure. Mr. Glade says that Mr. Doe told him he did not have a choice. He recalls Mr. Doe 

telling him about the Crown's position on sentence but he did not recall any discussion about "the 

discretion of the Judge to impose a penalty that is different from the Crown's position". He was 

instructed to sign the Agreed Statement of Facts and to enter guilty pleas in the Courtroom. 

[37] On cross-examination by Ms. Boyd, Mr. Glade denied that Mr. Doe had discussed 

resolution with him before December 16. He did not remember signing the Instructions to 

Counsel document instructing Mr. Doe to plead guilty to certain charges, and said that the 

signature on the document looked like his, but he did not acknowledge the document. 

[38] Mr. Glade denied knowing that his former spouse had been sentenced to 2 years' 

imprisonment following his guilty plea to fraud. 

Legal test 

[39] Mr. McClean acknowledged that the onus was on Mr. Glade to prove that his guilty pleas 

were not valid or that a miscarriage of justice would result if he were not allowed to withdraw 

them. A number of cases were cited relating to the withdrawal of guilty pleas. 

By the Crown: 

R v Wong, 2018 SCC 25  

R v T (R), 1992 CarswellOnt 117 ONCA 

R v Yukich, 2017 BCCA 77 

R v Hoang, 2003 ABCA 251 

R v McKinnon, 2007 ABQB 432 

R v Raynor, 2014 ABQB 449 

R v C (LAJ), 2005 ABPC 151 

R v Carty, 2010 ONCA 237 

R v Le, 2013 BCCA 455 
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R v Moser, 2002 CarswellOnt 487 ONCJ 

By the Defence: 

R v Sugule, [2015] AJ No 1490 (ABQB); 

R v Gillis, [2003] AJ No 1048 (ABQB; and 

R v Adgey, 1975 2 SCR 426. 

[40] The leading authority is R v Wong. That 2018 Supreme Court of Canada decision 

reiterates that vacating a guilty plea involves the exercise of judicial discretion, describing this as 

an extraordinary remedy. Wong recognizes the importance of resolution, stating at paragraph 3: 

3      The plea resolution process is also central to the criminal justice system as a whole. 

The vast majority of criminal prosecutions are resolved through guilty pleas and society 

has a strong interest in their finality. Maintaining their finality is therefore important to 

ensuring the stability, integrity, and efficiency of the administration of justice. 

Conversely, the finality of a guilty plea also requires that such a plea be voluntary, 

unequivocal and informed. And to be informed, the accused "must be aware of the nature 

of the allegations made against him, the effect of his plea, and the consequence of his 

plea" (R. v. T. (R.) (1992), 10 O.R. (3d) 514 (Ont. C.A.), at p. 519). 

[41] The majority emphasized prejudice, stating at paragraph 6: 

6      In our view, the accused should be required to establish subjective prejudice. 

Meaning, accused persons who seek to withdraw their guilty plea on the basis that they 

were unaware of legally relevant consequences at the time of the plea must file an 

affidavit establishing a reasonable possibility that they would have either (1) opted for a 

trial and pleaded not guilty; or (2) pleaded guilty, but with different conditions. To assess 

the veracity of that claim, courts can look to objective, contemporaneous evidence. The 

inquiry is therefore subjective to the accused, but allows for an objective assessment of 

the credibility of the accused's subjective claim. 

[42] In placing the onus of proof on the accused to prove prejudice, the majority held: 

19      In our view, an accused seeking to withdraw a guilty plea must demonstrate 

prejudice by filing an affidavit establishing a reasonable possibility that he or she would 

have either (1) pleaded differently, or (2) pleaded guilty, but with different conditions. 

This approach strikes what we see as the proper balance between the finality of guilty 

pleas and fairness to the accused. 

[43] The majority in the Supreme Court focused on the accused's claim that his guilty plea 

was an uninformed on, the majority stated at paragraph 34: 

34      Whether an accused is uninformed - that is, whether the information unknown to 

the accused falls within the scope of what an accused must know to give an informed plea 

- is assessed objectively. Here, this step objectively assesses the seriousness of the 

unknown legal consequence. In Taillefer, this entailed assessing the "undisclosed 

evidence ... together with all of the evidence already known" (para. 90). Whether 

undisclosed evidence is sufficiently serious to render an accused misinformed is 

undeniably an objective question. And it is this objective inquiry to which LeBel J. 

referred when outlining the objective component of the framework in Taillefer for 



Page: 7 

 

striking a plea. In his words, that framework considered "the volume, weight and 

relevance of the undisclosed evidence and the new possibilities that the opportunity to 

use that evidence would have offered" (para. 111). In Taillefer, applying that objective 

assessment led LeBel J. to conclude that the non-disclosure "led to a serious infringement 

of the appellant's right to make full answer and defence" (para. 112). But, to be clear - 

that infringement flowed from the objective content of the undisclosed evidence, and not 

from the subjective view of the appellant in that case about the significance of that 

evidence to his or her plea. 

[44] They continued at paragraph 35: 

35      In contrast, prejudice - that is, whether the accused's being uninformed impacted 

the plea - is assessed subjectively by considering whether the accused would have taken a 

meaningfully different course of action in pleading. This is entirely consistent with 

Taillefer, where prejudice was similarly assessed by considering whether the accused 

would have made the same plea. In particular, a subjective analysis conforms to the 

direction in Taillefer that "the breach must bear on the accused's decision to enter the 

guilty plea", that courts must assess "the impact of the unknown evidence on the 

accused's decision to admit guilt", and that the test is whether "there was a realistic 

possibility that the accused would have run the risk of a trial, if he or she had been" 

informed (para. 90 (emphasis added)). We also note that Laskin J.A., when following the 

"general approach in Taillefer", applied a subjective rather than objective test (Quick, at 

para. 35). Similarly, the authorities that LeBel J. endorses in Taillefer when describing 

the proper approach to assessing prejudice also adopt a subjective approach (paras. 88-

90). 

[45] Ultimately, the Court held at paragraph 37: 

[37]               Though he filed an affidavit before the Court of Appeal, he did not depose 

to what he would have done differently in the plea process had he been informed of the 

immigration consequences of his guilty plea (Affidavit of Mr. Wong, A.R., at pp. 67-69; 

C.A. reasons, at para. 14; Wagner J.'s reasons, at paras. 54 and 57-58). We therefore see 

no basis to permit him to withdraw his plea. 

[46] The minority decision, written by Wagner J (as he then was) noted at paragraph 41 that 

an essential criterion of a valid guilty plea is that the accused "be informed of the consequences 

of entering the plea." The issue focused on the fact that the accused was not informed about the 

immigration consequences of a conviction for trafficking in cocaine.  

[47] While both the majority and minority decisions discuss miscarriage of justice as a factor, 

that is in the context of section 686(1)(a)(iii) of the Criminal Code, which is a provision in Part 

XXI - Appeals - that allows an appeal court to dismiss an appeal if it is satisfied that despite 

errors by the trial judge, no substantial wrong or miscarriage of justice has occurred. It would 

appear that this section and the concept of a miscarriage of justice is more relevant to appeals 

than to applications to the trial judge to withdraw a guilty plea. 

[48] Of the other cases cited, only R v Adgey and R v Hoang are binding on me. I think it is 

safe to say that Adgey has been largely subsumed by Wong. 

[49] In Hoang, the Alberta Court of Appeal noted at paragraph 25: 
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25      There are practical and valid policy considerations why a court should not allow a 

guilty plea to be withdrawn except in exceptional circumstances. Both the accused and 

the state benefit when an accused pleads guilty. For the accused, additional charges may 

be withdrawn or a reduced sentence recommended. A guilty plea is treated as a 

mitigating factor in sentencing. Because no trial is required, judicial resources and 

resources in the Crown prosecutor's office are saved. Appeals are limited and duplication 

of proceedings is avoided.  

[50] That observation was essentially echoed in Wong. The Court of Appeal noted at 

paragraph 27: 

27     Where the guilty plea results in a miscarriage of justice the plea should be permitted 

to be withdrawn or set aside. A miscarriage of justice may be found when a guilty plea 

was not valid or when the accused suffered prejudice as a result of the plea. 

[51] There, the accused pled guilty after an unfavourable voir dire ruling during the trial. 

Counsel had argued that the seizure of marijuana from the accused's luggage was unlawful and 

that his detention was also unlawful. The accused sought to withdraw his guilty plea because he 

had not been informed that he would no longer be able to challenge the voir dire ruling, and that 

he had not been told of the likely consequences of his guilty plea.  

[52] The Court of Appeal referred to R v Taillefer, 2003 SCC 70 where the Supreme Court of 

Canada held that it would be unwise to attempt to define all circumstances where it might be 

appropriate to permit an accused to withdraw their guilty plea, and instead gave examples of 

valid grounds including that the accused: 

 Did not appreciate the nature of the charge; 

 Did not intend to admit that they were guilty; or 

 Could not have been lawfully convicted on the admitted facts. 

[53] In that case, the accused's appeal was denied, the Court of Appeal having found no error 

on the part of the trial judge, nor any miscarriage of justice. 

[54] I note that the Court of Appeal dealt with these issues more recently in R v Peequaquat, 

2019 ABCA 236. That case turned largely with evidentiary issues, including fresh evidence on 

appeal, but is consistent with Hoang and Wong. 

[55] Other cases are helpful and persuasive on a number of issues 

[56] R v Moser, a 2002 decision from Hill J describes the essentials for a guilty plea as being: 

 Unequivocal (para 32); 

 Voluntary (para 33), and 

 Informed (para 34). 

[57] A guilty plea in open court, particularly where the accused has the assistance of legal 

representation is presumed to be a valid plea (para 37). The onus of setting aside a guilty plea is 

on the accused (para 40). 

[58] R v Carty, an Ontario Court of Appeal decision from 2010, dealt with a claim that the 

accused was coerced into pleading guilty by the circumstances and the attitude of his trial 
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lawyer. That case suggests that a court can take judicial notice of the fact of the stresses 

surrounding guilty pleas in general. Doherty JA for the Court said at paragraph 37: 

37      However, the circumstances in which the appellant found himself were hardly 

unique, and are shared by many who must decide whether to plead guilty to criminal 

charges. That decision by its very nature must be made when individuals are under 

considerable pressure. That pressure is often the product of the grim realization that there 

is no viable alternative to a guilty plea, and that the consequences of a guilty plea will be 

immediate, serious and far-reaching. The pressures inherent in the nature and timing of 

the decision to plead guilty cannot in and of themselves invalidate a guilty plea on appeal. 

People are capable of deciding what is in their best interests even when they are under 

considerable pressure and none of the available options are attractive. 

[59] R v Le, 2013 BCCA 455 notes that a guilty plea will only be set aside on "exceptional 

circumstances" (at para 18). 

[60] R v Yukich, 2017 BCCA 77 considered fresh evidence on appeal to support the accused's 

claim that when he pled guilty he was mentally ill and did not understand what was taking place. 

He said that he did not understand that he might have pled to or been found guilty of lesser 

charges, or found not criminally responsible. He also spoke of extreme pressure from his trial 

lawyer to plead guilty.  

[61] The evidence considered by the Court of Appeal included a report noting that Mr. Yukich 

appeared able to understand the nature, object and possible consequences of his legal 

proceedings, and that he appeared able to communicate with counsel. 

[62] Miscarriage of justice was considered there in the context of allegations of ineffective 

assistance of counsel. The Court of Appeal concluded that the accused had not established that 

he received anything other than competent professional advice, nor that he was not properly 

informed as to the situation he was in and the legal avenues realistically available to him (at para 

28). 

[63] The Court discussed voluntariness, noting that voluntary guilty plea is a "conscious 

volitional decision of the accused to plead guilty for reasons which he or she regards as 

appropriate" (at para 28). 

[64] Relying on R v W(MA), 2008 ONCA 555, which cited R v T(R), (1992), 10 OR (3d) 514 

(ONCA), the Court held that it was not enough to show that the accused felt anxious and under 

pressure, but that it required credible and competent testimony that the accused's emotions 

"reached a level where they impaired his ability to make a conscious volitional choice" (at para 

28). 

[65] An accused's competence is judged by the "limited cognitive capacity standard", which 

requires that the court be satisfied that the accused understands the process, can communicate 

with counsel, and can make an active or conscious choice. It does not mean that the accused's 

choice must be rational or in the accused's best interests (at para 30). Even a mental disorder that 

impairs the accused's decision-making or renders the decision irrational is insufficient (at para 

30, citing R v Baylis, 2015 ONCA 477). 

[66] These cases support the conclusion that the standard is a subjective one and not an 

objective one (which is essentially what distinguishes the position of the majority in Wong from 

the minority opinion). 
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[67] R v Sugule, [2015] AJ No 1490 contains an excellent summary of many of these basic 

principles at paragraphs 15-23. 

Summary 

[68] For trial judges faced with an application to withdraw a guilty plea, it seems to me that 

the main considerations are in the formalities of section 606(1.1) of the Criminal Code and the 

Moser tripartite questions of whether the guilty plea was unequivocal, voluntary, and informed.  

[69] To be added to those is the requirement that the agreed facts constitute the essential 

requirements for a conviction for the offence or offences to which the accused is pleading guilty 

(see R v Adgey). 

[70] To be unequivocal, the accused cannot have attached qualifications, conditions or caveats 

to the plea (Sugule at para 24). 

[71] To be voluntary, the accused must make a conscious, volitional, choice, regardless of 

whether the accused's choice is rational or in their best interests. While I was not referred to any 

cases where an accused had successfully established coercion or undue influence as a basis for 

setting aside a guilty plea on the basis of a lack of voluntariness, I accept that these factors may 

be relevant, subject to their being an evidentiary basis to satisfy the accused's burden of proof 

(see R v Gillis, 2003 ABQB 713). 

[72] To be informed, the accused must understand the nature of the allegations as well as the 

effect and consequences of the plea (R v Taillefer and R v T(R), cited by Wagner J at para 63 of 

Wong). 

[73] Representation by counsel adds to the presumption of validity for a guilty plea. 

[74] It is also clear that an accused need not establish an arguable defence to succeed in setting 

aside a guilty plea: Wong at para 23. 

[75] From my review, the cases speak of miscarriage of justice as if it were a separate issue 

from the validity of the guilty plea. Some cases from trial such as R v Raynor suggest that a 

guilty plea may be set aside either because it is invalid or to prevent a miscarriage of justice (at 

para 14). 

[76] I am doubtful that a trial court has an independent ability to treat a potential miscarriage 

of justice as a stand-alone ground. That power, unless grounded by a superior court's inherent 

jurisdiction, would appear to flow out of an appeal court's discretion under section 686(1)(b)(iii) 

of the Criminal Code.  

[77] I believe that is so because an appeal court will have not only the record but frequently 

fresh evidence, such as medical evidence as to the accused's state of mind, or about influences on 

the accused at the time of the guilty plea. The appeal court may also have the benefit of the 

defences the accused intends to raise. 

[78] I am also doubtful that a trial court should embark on an analysis of the effectiveness of 

counsel. Again, the trial court may have little information as to the nature of the defence. While 

the trial judge may have the Pretrial Conference Form CC7, it is not uncommon (as is the case 

here) for no defences to be identified but for Charter arguments, as many defence counsel take 

the position that the accused's right to silence means that they are not required to disclose the 

nature of any planned defence to the Crown or the Court. Absent knowledge as to what defences 
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may be arguable, the trial judge is at a disadvantage in attempting to determine counsel's 

effectiveness for the client. 

[79] Both miscarriage of justice and the effectiveness of counsel are, in my view, generally 

better left to the Court of Appeal. That is not to say that these issues may not factor into the trial 

judge's discretion. There may be situations where the trial judge is in a good position, either 

through pre-trial matters, or the stage of the proceedings at which a guilty plea is offered, or in 

the event the accused seeks to introduce fresh evidence on the application to set aside the guilty 

plea. 

[80] But at the trial court level, my view is that the analysis should focus mainly on the 

validity of the plea.  

Crown evidence 

[81] The Crown called Mr. Doe as a rebuttal witness. Mr. Glade had expressly waived 

privilege over his communications with Mr. Doe. Mr. Doe testified and was cross-examined by 

Mr. McClean.  

[82] Mr. Doe confirmed that he had been introduced to Mr. Glade by Shawn Beaver in the fall 

of 2018. He testified that he and Mr. Beaver were close friends. He described Mr. Beaver as a 

mentor. Before Mr. Beaver's problems with the Law Society became known, Mr. Beaver 

borrowed money from Mr. Doe. After Mr. Beaver's suspension and disbarment, he and Mr. Doe 

arranged to have Mr. Beaver work off the debt by doing research and writing briefs for Mr. Doe. 

From time to time, Mr. Beaver would refer clients to Mr. Doe. 

[83] At the time of Mr. Glade's trial in late 2019, Mr. Doe had some 11 active files on which 

Mr. Beaver was working for him. Mr. Doe was aware that Mr. Beaver had been disbarred and 

described the ongoing relationship as an act of misguided friendship. 

[84] Mr. Doe confirmed that he had infrequent direct contact with Mr. Glade. He testified that 

he did not like to be bothered by clients, and preferred to have them wait until he needed 

information or instructions from them. He acknowledged that he directed Mr. Glade to 

communicate with him through Mr. Beaver, and confirmed that he might have told Mr. Glade 

not to text him. He said he likely told Mr. Glade to save up his questions and email him, as Mr. 

Doe did not save or print out text messages.  

[85] He described himself as a sole practitioner who practiced exclusively in criminal defence 

work, and had done so for most of his lengthy career. He said he had limited resources, and 

worked on his files as they needed attention. He agreed to take on Mr. Glade at Mr. Beaver's 

urging. He was reluctant to do so as he had no previous experience dealing with an alleged bank 

fraud, but Mr. Beaver assured him that he would help Mr. Doe learn the area. Mr. Doe 

acknowledged that Mr. Beaver drafted the Charter notice raising the section 7 and 11(b) issues. 

[86] Mr. Doe was aware that the Crown had made a resolution offer to Mr. Glade's previous 

counsel shortly before he was discharged by Mr. Glade. He discussed the file with this lawyer, 

describing him as a senior, experienced defence counsel. From previous counsel, he learned a lot 

of details about the case and about Mr. Glade. They discussed the concerns over the pre-trial 

delay and the Charter arguments surrounding that issue. They also discussed the difficulties the 

Crown may have in proving its case because of potential difficulties finding witnesses and 

potentially failed memories of some of the witnesses. Shortly after Mr. Doe was retained, he 

received the disclosure that had been provided to the previous lawyer. 
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[87] Mr. Doe also spoke to counsel for Mr. Glade's former spouse. From this counsel, also 

described as a senior defence counsel and somewhat of a mentor to Mr. Doe, he learned that the 

former spouse was unlikely to testify against Mr. Glade. 

[88] Mr. Doe testified that he had a very detailed meeting with Mr. Glade shortly after he was 

retained. He said that he had discussed resolution with Mr. Glade on a number of occasions, and 

had told Mr. Glade shortly after he was retained about the resolution offer made to Mr. Glade's 

previous lawyer. Mr. Doe was aware of the civil lawsuit brought against Mr. Glade by the bank, 

and that Mr. Glade had been involved in examinations for discovery (questioning) in that 

lawsuit. He was also aware that the bank had obtained a substantial judgment against Mr. Glade. 

[89] He said that he began preparing for the pre-trial Charter application and the trial in late 

October 2019. He received further disclosure from the Crown consisting mainly of will-say 

statements. From those, he became concerned that the Crown was finding the necessary 

witnesses and that their memories appeared intact. Of greater concern was that Mr. Glade's 

former spouse had provided a will-say statement and appeared willing to testify against Mr. 

Glade. 

[90] Mr. Doe described the meeting he had with Mr. Glade on December 10. He made notes 

of the meeting and was cross-examined from those notes. Mr. Beaver was present at the meeting. 

Mr. Glade was unwell and complained of pain, difficulty sitting for any length of time and he 

was coughing. Mr. Doe acknowledged that Mr. Glade had not been able to review the disclosure 

himself because of his health difficulties in November. 

[91] Mr. Doe says at the meeting he expressed concerns that the Crown's case appeared to be 

very strong. He had also learned through further legal research that the Supreme Court of 

Canada's decision in R v Hunt, 2017 SCC 25 presented a serious challenge to their section 7 and 

section 11(b) arguments as that decision gave no consideration to pre-charge delay (which was 

the strength of the intended arguments and the Charter notice). He also says that he told Mr. 

Glade that the resolution offer made to former defence counsel had been taken off the table, and 

replaced with an offer of 6-7 years for a guilty plea, and that the Crown would be looking at 7-8 

years after trial. 

[92] The meeting on December 10 ended with no firm plans, other than that Mr. Doe would 

continue to defend Mr. Glade at trial. Mr. Doe testified that Mr. Glade contacted him on 

December 12 and that they had a fairly in-depth discussion. He made notes. They talked about 

the specifics of the case, some of the clients, Mr. Glade's ex-spouse, and then resolution. He 

reminded Mr. Glade that 4 years had once been on the table but he didn't think he could get it 

down below 5 or 6 years. He thought that he might be able to get 3-4 years. He specifically noted 

there might be a pre-sentence report and that the matter might be put over for some time, and that 

he would raise pre-charge delay, Mr. Glade's health, his age and would try to get him the best 

deal he could. 

[93] Mr. Doe said Mr. Glade was extremely afraid of going to jail, but that he told Mr. Glade 

as he had on a number of previous occasions that the Crown had a very strong case. 

[94] He said that he was satisfied that Mr. Glade understood all of this and agreed with the 

proposal that Mr. Doe pursue possible resolution with the Crown. 

[95]  Mr. Doe acknowledged that the next day, December 13, he was contacted by 

representatives of the Law Society. They appeared at his office in the morning and wanted to 
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speak to him about his involvement with Mr. Beaver. Mr. Doe said that he was shocked by the 

meeting and the allegations of impropriety being made against him because of his ongoing 

relationship with a disbarred lawyer. He says that he was suicidal at the time. Once he regained 

some composure, he contacted Mr. Glade to ask him not to speak to the Law Society if he was 

contacted by them about any involvement in his case by Mr. Beaver. He denies asking Mr. Glade 

to lie to the Law Society. 

[96] He says he told Mr. Glade that he would still be available to defend Mr. Glade at the trial, 

which was to commence several days later. Mr. Doe testified that since he was by then fully 

prepared for the trial, he did not need to work over the weekend. He and Mr. Glade arranged to 

meet at the Law Courts before trial on December 16. He acknowledges that he may have been a 

bit late, but thinks he arrived at his "normal" time, around 9:30 for a 10:00 start. He says that he 

discussed resolution with Mr. Glade, following up with their December 12 conversation. He told 

Mr. Glade that the Crown's case was strong and the recent disclosure concerned him, especially 

having Mr. Glade's former spouse appear to testify against Mr. Glade.  

[97] Mr. Doe says he talked about the Crown's offer of 6-7 years, and his own assessment that 

the range was between 3 and 7 years. Mr. Glade was still focused on the 2 years his former 

spouse had received, but that was for only one transaction involving some $300,000. He 

enquired how much actual jail time he might face, and Mr. Doe told him that on a fraud case, 

Mr. Glade would be eligible for some form of release after serving a sixth of his sentence, and 

that with a potential 5-year sentence, he would likely be out before next Christmas. He explained 

that with a guilty plea, the matter would be set over to January or February for sentencing. They 

discussed mitigating factors for sentencing, such as the pre-charge delay, the stress Mr. Glade 

had been under and his state of health. 

[98] At the end of this discussion, Mr. Glade provided written instructions at the bottom of the 

last page of Mr. Doe's notes instructing him to plead guilty to fraud, making false documents and 

using false documents. He acknowledged that he may go to jail for between 3 and 8 years, 

"whatever the judge decides", and that section 606(1.1) was explained to him and he understood 

that section. 

[99] Following that, Mr. Doe confirmed the deal with the Crown, and an Agreed Statement of 

Facts was prepared. He acknowledged that Mr. Glade had questions about the document when it 

was presented to him for signature. He testified that he read the statement to Mr. Glade, but may 

have only summarized a few paragraphs. Mr. Glade told him that he did not agree with some of 

the amounts in the statement. Mr. Doe says he told Mr. Glade that the exact amounts did not 

really matter. 

[100] Mr. Doe says that throughout the meeting before the Agreed Statement of Facts was 

signed, Mr. Glade appeared less stressed and more relaxed. 

[101] Mr. Doe was aggressively cross-examined about his arrangements with Mr. Beaver, 

which Mr. McClean suggested were dishonest. He was cross-examined about the meeting he had 

with Law Society representatives on December 13 and his state of mind following that meeting. 

Mr. McClean questioned Mr. Doe's assertion that he had not asked Mr. Glade to lie to the Law 

Society and described Mr. Doe's conduct there as dishonest.  

[102] Mr. Doe was also cross-examined about whether he had an ethical obligation to cease to 

act for Mr. Glade once he was compromised by the Law Society investigation. Mr. Doe insisted 
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that he was always willing to continue to represent Mr. Glade, and that he was fully prepared for 

the trial when the Law Society issues blew up. 

[103] Mr. McClean suggested that Mr. Glade was especially anxious on December 16 because 

he did not know whether he had a lawyer or not because of the Law Society issues. Mr. Doe 

denied that, and said the Beaver issues had nothing to do with the trial or his approach to the 

trial. He was, after the initial shock on December 13, ready and able to do the trial. 

[104] Mr. Doe was also cross-examined extensively about communications with the Law 

Society and Mr. Glade in January 2020, including an apology given to Mr. Glade about him 

asking Mr. Glade not to speak to the Law Society, and alleged errors in correspondence to Mr. 

Glade and the Law Society, which Mr. McClean suggested were untruths and an attempt to 

downplay the role Mr. Beaver played. Those suggestions were denied by Mr. Doe, who 

reiterated that the misstatement to Mr. Glade (concerning whether Mr. Beaver had been paid 

anything for work on his file) was because Mr. Doe was using a form letter the Law Society's 

Practice Adviser had suggested he write to the 11 or so clients on whose files Mr. Doe had used 

Mr. Beaver's services. 

Arguments 

[105] The defence argued that it had met the burden of showing that Mr. Glade's guilty pleas 

were invalid. Mr. McClean emphasized the lack of voluntariness testified to by Mr. Glade, and 

Mr. Glade's unwillingness to admit to facts in the Agreed Statement of Facts that he believed to 

be inaccurate, or about which he was uncertain. Those related to the dollar amounts involved, 

and the identity of at least one of the clients whose accounts were questioned by the bank. 

[106]  While acknowledging that the Beaver issues were to some extent a red herring, Mr. 

McClean argued that the timing of these issues arising was such that it undermined Mr. Glade's 

confidence in Mr. Doe and compounded his serious health issues and his concerns about not 

having seen the Crown's disclosure.  

[107] The Beaver issues are argued to relate to Mr. Doe's credibility as a witness as well as the 

accuracy of his notes from his meetings with Mr. Glade. Mr. McClean emphasized the stress Mr. 

Glade was under, his underlying health issues, and his concerns that some 72 hours before his 

trial was to commence, he might not have a lawyer. 

[108] Mr. McClean also questioned the soundness of Mr. Doe's judgment in the last few days 

before trial, having been suicidal on December 13 and facing disciplinary action by the Law 

Society. He argued during that period, Mr. Doe was not capable of giving good legal advice to 

Mr. Glade, and that Mr. Doe should have ceased to act. 

[109] He emphasized Mr. Glade's concerns over the Agreed Statement of Facts and says Mr. 

Glade had no intention to admit the facts that were in the Statement. Because of all these factors, 

Mr. McClean says that the guilty pleas were not voluntary, as Mr. Glade believed he had no 

choice. 

[110] The Crown maintains that Mr. Glade has not met the burden on him to demonstrate that 

the guilty pleas were invalid.  Ms. Boyd argued that Mr. Glade's evidence should be rejected. He 

is quick to deflect blame on others - such as his civil lawyer for not showing up to oppose the 

bank's judgment, or Dr. Geambasu for not writing a letter on December 12 saying he was not 

well enough to attend the trial. She noted that Mr. Glade is intelligent, not unsophisticated or 

naïve, and someone for whom English is his first language.  
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[111] Ms. Boyd says that Mr. Glade's health issues were not such that would affect the 

voluntariness of his actions. She points to the absence of any expert evidence on Mr. Glade's 

capacity. She suggested that his evidence about requesting a letter from Dr. Geambasu on 

December 12 should be rejected. No such letter has ever been put in evidence. 

[112] She challenged his evidence that there had never been discussions about resolution before 

December 16, suggesting that it is highly likely that resolution was discussed with previous 

counsel. Ms. Boyd was critical of Mr. Glade's failure to recognize his signature on the 

Instructions to Counsel dated December 16, as well as his assertion that he had "no choice" but 

to plead guilty. 

[113] Ms. Boyd argued that Mr. Beaver's involvement was essentially irrelevant here and that 

there was no evidence that Mr. Glade was disadvantaged in any by Mr. Beaver's role. 

[114] She argued that Mr. Glade's decision was conscious and voluntary and that he was 

informed of the potential consequences.  With respect to any miscarriage of justice, she noted the 

evidence of Mr. Doe that he had advised Mr. Glade that the Crown had a strong case, and that no 

defence has been offered at this stage.  

Analysis 

[115] I will deal with the Moser trilogy of factors first, and then the other issues that have been 

raised, recognizing that the Crown bears no onus in these proceedings. 

Unequivocal 

[116] There is really no argument that the guilty pleas were not unequivocal. The record of the 

proceedings speaks for itself. When the charges Mr. Glade had agreed to plead guilty to were 

read to him, he replied "guilty" without hesitation and without any other utterances. Only the 

charges he was pleading guilty to were read to him. When he was asked if he understood that his 

fate was in my hands despite any discussions between counsel, he said that he did. When he was 

asked if he had signed the Agreed Statement of Facts, he said "yes I did Sir". 

[117] There was no suggestion at the time the guilty pleas were entered that they were in any 

way conditional, and there is nothing in the evidence to suggest that.  

[118] Mr. Glade has failed to prove that his guilty pleas were not unequivocal. I am satisfied 

that the guilty pleas were unequivocal. 

Voluntary 

[119] Mr. Glade says the guilty pleas were not voluntary because of his health at the time, his 

state of mind because of the stress he was under and the speed at which things were happening 

and the pressure from Mr. Doe to plead guilty because he had no other choice. 

[120] The competence aspect of voluntariness is best described in R v Yukich, which references 

the "limited cognitive capacity standard", based on three elements: that the accused understand 

the process, can communicate with counsel, and can make an active or conscious choice. 

[121] There is no evidence of any cognitive difficulties. Indeed, Mr. Glade was described as an 

intelligent person. None were suggested. There was no evidence that his health issues - COPD, 

pneumonia and a broken rib - caused any cognitive impairment. The absence of expert evidence 

on the point is significant. 
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[122] There was no evidence that Mr. Glade did not understand that he was at the 

commencement of his trial, or that resolution discussions were going on, or that he faced a 

number of charges relating to his former employment at the bank. To put December 16, 2019, 

into context, Mr. Glade had been fired by the bank in 2008. He undoubtedly knew why. He was 

sued by the bank and was involved in examinations for discovery. He undoubtedly knew why he 

was being sued, and why they asked him questions. He knew in 2016 that he had been charged 

with 8 offences arising from his work at the bank. He knew his spouse was charged too. The 

charges were explained to him when he was arrested. Mr. Glade retained senior criminal defence 

counsel. Shortly before the provincial court trial was to be held in August 2017, Mr. Glade re-

elected trial by judge and jury and a new trial date was set in Queen's Bench for January 2019. 

[123] I am sure Mr. Glade knew about this and gave instructions to his initial lawyer for these 

things to happen. I draw an adverse inference against Mr. Glade for maintaining solicitor and 

client privilege over his communications with his initial lawyer. In my view, that speaks volumes 

as to what Mr. Glade knew about the case against him, defence strategy, Crown disclosure and 

his jeopardy. I cannot imagine that initial counsel did not discuss the Crown's resolution offer 

with him when it was made - that is standard practice and an ethical requirement.  

[124] That lawyer was fired shortly before the Queen's Bench trial for January 2019. Mr. Glade 

consulted Shawn Beaver and was referred to Mr. Doe. Mr. Doe discussed the matter extensively 

with Mr. Glade on his retainer. Thereafter, Mr. Glade communicated with Mr. Beaver. Mr. Glade 

was aware of the nature of the Charter arguments that were being put forward in his defence. 

Mr. Glade acknowledges meeting with Mr. Doe on December 10 to prepare for trial. He 

professes to have no memory about what was discussed, other than his health. He has no memory 

of the nature of the discussions they had on December 12. 

[125] Mr. Glade says that on December 16, Mr. Doe told him he had no choice but to plead 

guilty. I reject that evidence. Mr. Glade is an intelligent man. He had lived with the aftermath of 

his employment with the bank for 11 years, through a civil lawsuit and three impending trials 

with two different lawyers. To say that he did not know what was going on, or that he did not 

have sufficient knowledge of the case against him is not credible.  

[126] Mr. Glade's evidence was in many respects diametrically opposed to Mr. Doe's. Mr. 

Glade produced no notes or correspondence prior to December 16. His memory of dates was 

shown to be faulty in relation to the meeting he had with Mr. Doe on December 10. He denies 

any previous discussions about resolution, but that contradicts Mr. Doe's notes of the meeting, as 

well as Mr. Doe's testimony about earlier discussions that were not documented.  

[127] Mr. Doe had no reason to doctor his notes as suggested or intimated by the Defence, or to 

downplay any defences Mr. Glade may have had. Mr. Glade is attempting to cast doubt on Mr. 

Doe's competency and honesty as a result of the dealings with Mr. Beaver. He tries to interpret 

what happened between December 10 and December 16 in the light of the Law Society concerns 

about Mr. Doe's involvement with Mr. Beaver. Hindsight does not provide evidence about what 

happened at the time. 

[128] But it was Mr. Glade who introduced Mr. Beaver to his legal problems. It was Mr. Glade 

who followed Mr. Beaver's recommendation to retain Mr. Doe. Mr. Glade expressed no concern 

about communicating with Mr. Beaver, or about any involvement by Mr. Beaver. He and Mr. 

Beaver were at a minimum, friendly acquaintances. 
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[129] Mr. Glade's memory is in my view deliberately selective. He remembers what he wants 

to - such as his civil lawyer not going to court, or Dr. Geambasu not being willing to write an 

excuse letter for him, or that Mr. Doe threatened to cease to act for him if he continued to send 

text messages; but he does not remember any resolution discussions, he was vague about 

knowing his spouse had pled guilty, and denied knowing his spouse had received a two year jail 

sentence. He does not remember signing the written instructions to Mr. Doe to plead guilty. He 

does not remember that he was told that the Court was not bound by what the Crown asked by 

way of sentence even though that is clear from the written instructions and the transcript of the 

hearing. His evidence was entirely self-serving. 

[130] I accept Mr. Doe's version of events in the main. I do not feel that his communications 

with the Law Society, written or oral, or with Mr. Glade concerning Law Society issues, impact 

his credibility as to his work on the file or his communications with Mr. Glade. I will deal with 

the Law Society and Beaver issues more specifically later in this decision. 

[131] I accept that he discussed resolution with Mr. Glade on several occasions, including at the 

meeting of December 10. I accept that he made Mr. Glade aware of the resolution position of the 

Crown expressed to his former lawyer. I accept that on December 10, Mr. Doe expressed serious 

concerns about the case to Mr. Glade because of the will say statements indicating that the 

Crown had mustered its witnesses, that Mr. Glade's ex-spouse was going to testify against him. 

[132] I accept Mr. Doe's evidence that Mr. Glade contacted him after that meeting, and before 

any Law Society involvement, to instruct him to pursue resolution along the lines of what had 

happened with his spouse. 

[133] I also accept Mr. Doe's evidence that he was fully prepared for the trial and was prepared 

to conduct the trial in Mr. Glade's defence if that is what Mr. Glade had instructed him to do. 

Preparation began in October as the Charter argument was set for November 21. There was no 

information to suggest that Mr. Doe was not prepared or under-prepared. He had spoken to 

previous counsel and counsel for the co-accused; he had reviewed the Crown disclosure, was 

versed in relevant case law on the Charter issues. 

[134] It would not be at all surprising if on the eve of trial when the anticipated legal defences 

had been significantly weakened if not eliminated by the Supreme Court decision in R v Hunt, 

and that the Crown's case was coming together, and that the former spouse was unexpectedly 

going to testify against Mr. Glade, that counsel would strongly recommend resolution instead of 

running a trial with limited chance of a positive result. 

[135] The "no choice" may have been something Mr. Glade considered, but that was in the 

context of a trial that was going to proceed as his efforts to delay it had failed, the trial was 

unlikely to go his way, and that if he were convicted following trial he would face a lengthier 

sentence than if he had pled guilty. 

[136] Mr. Glade's concern that he would be left without a lawyer is in my view a fabricated 

reconstruction, trying to take advantage of Mr. Beaver's involvement. 

[137] As a result, I find that Mr. Glade has failed to satisfy me that his guilty pleas were not 

voluntary. I will go further. I am satisfied on a balance of probabilities that when Mr. Glade pled 

guilty, he knew exactly what he was doing. He understood the charges against him, he was well 

able to communicate with counsel and he made an active conscious choice. He could have been 
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in no doubt that if he had not pled guilty, the trial would have begun that afternoon and that his 

defence would have continued to be conducted by Mr. Doe. 

[138] Mr. Glade had choices: he elected to choose the one he considered to be his best option at 

the time. 

Informed 

[139] Mr. Glade complains that he did not have access to the disclosure provided by the Crown. 

He makes no reference to attempts to do so before the December 2019 trial date. While his health 

was poor in the last half of November, 2019, Mr. Glade had access to Mr. Doe albeit through Mr. 

Beaver. His concerns about disclosure appear to me to be after the fact and not a matter of 

concern to him at the time. No disclosure issues were raised at the pre-trial conference, and it has 

never been suggested that the Crown disclosure was not timely or complete. 

[140] He had been through civil litigation on the same issues with the bank and he had legal 

representation from the time he was charged in 2016 until he discharged Mr. Doe in January 

2020. The disclosure referred to by Mr. Doe as having been received in the lead up to the trial is 

different from the some 3200 pages of previous disclosure that was undoubtedly provided to Mr. 

Glade's former lawyer, and included or replicated the civil proceedings. Again, I draw an adverse 

inference against Mr. Glade in relation to the level of disclosure from his former lawyer because 

of his unwillingness to waive privilege. 

[141] It is clear that Mr. Glade understood the nature of the charges. He understood through 

Mr. Doe that the defence was based partly on the hope that the Crown would have difficulties 

proving its case and marshalling its witnesses and the possibility that witnesses may have 

memory difficulties. He was also aware of the Charter issues that were being raised. He may not 

have been familiar with exact details of transactions that were to be testified about by bank 

officials and auditors, but exact amounts are not particularly important. He may have been 

unsure about the involvement of some of his clients having regard to the passage of time, but he 

understood what he was alleged to have done in at least general terms. 

[142] Mr. Glade was aware of the consequences of a guilty plea: imprisonment. I accept Mr. 

Doe's evidence that he was told on a number of occasions that the Crown was looking for a 

lengthy prison sentence, quantified at between 6-9 years depending on whether he pled guilty or 

not. I reject Mr. Glade's testimony that he did not know that his spouse had been sentenced to 

two years for what appears to have been a much lesser role in the joint charges. 

[143] Mr. Doe explained that after the guilty pleas, there would be a sentencing hearing in 

January or February. 

[144] I also reject Mr. Glade's evidence that he was unaware that the Court was not required to 

go along with the Crown's sentence request. 

[145] I also reject Mr. Glade's evidence that he was not adequately informed by Mr. Doe about 

the reasons for pleading guilty. I accept Mr. Doe's evidence that he explained to Mr. Glade on 

December 10, and again on December 12 and December 16, that the Crown's case was strong, 

and from the recently-disclosed will say statements, the Crown's case was even stronger 

especially because of the willingness of his former spouse to testify. In addition, Mr. Glade was 

possibly told that the state of the law on delay had changed. 
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[146] Mr. Glade was advised of the benefits of pleading guilty, not just the inevitable sentence 

reduction but the personal benefits of having a matter that had been hanging over him for over 10 

years being resolved. 

[147] As a result, Mr. Glade has failed to persuade me that he was uninformed as to the charges 

against him and the consequences of pleading guilty. He made a conscious and informed choice 

to plead guilty. 

Beaver involvement 

[148] The Defence suggests that there are three aspects to Mr. Doe's relationship with Mr. 

Beaver and his involvement in this matter. First, it created a conflict between Mr. Doe and Mr. 

Glade such that he should have ceased to act; second that the timing was such that Mr. Doe was 

so upset and preoccupied with the Law Society allegations that he should was unable to properly 

conduct a trial and continue to represent Mr. Glade; and third that the involvement evidences 

some dishonesty on Mr. Doe's part that should give the Court concern about his honesty as to his 

notes and evidence in these proceedings, and ultimately his representation of Mr. Glade. 

[149] As to whether Mr. Doe should have ceased to act or whether there was a conflict, I am 

mindful of Mr. Glade's testimony that Mr. Doe asked him or told him to lie to the Law Society. I 

do not believe that occurred. I accept Mr. Doe's evidence that he asked Mr. Glade not to talk to 

the Law Society if they contacted him about his involvement with Mr. Beaver. Mr. Glade would 

have been under no duty to speak to the Law Society had they called him. Mr. Doe's email to Mr. 

Glade on January 28, 2020, references Mr. Doe's request that "you keep silent about Beaver's 

involvement". There is a difference about being silent and lying. That may sound artificial, and 

may have been interpreted by Mr. Glade as a request that he lie, but in my view a request to be 

silent on December 13, and recognized in an email of January 28, 2020, had by June 30 when 

Mr. Glade swore his affidavit grown to be an instruction to lie.  

[150] I do not intend to minimize what Mr. Doe did concerning Mr. Beaver. But that is between 

Mr. Doe and the Law Society. There is no evidence of any negative impact on Mr. Glade's 

representation or defence resulting from any involvement by Mr. Beaver. Because of Mr. 

Beaver's acknowledged skills, Mr. Glade may have benefited from any work that Mr. Beaver did 

on his behalf.  

[151] What happened on December 13 between Mr. Doe and the Law Society created a 

dynamic situation; I do not see Mr. Doe's response as creating a difficulty in him continuing to 

act for Mr. Glade, so long as Mr. Glade was informed of the problem. Mr. Glade acknowledges 

that he was promptly informed of the problem, and he was appropriately instructed to have no 

more communications with Mr. Beaver. I do not see that a conflict arose such that Mr. Doe could 

not continue to represent Mr. Glade. The problem created was for Mr. Doe, and not Mr. Glade. 

[152] As to the argument that Mr. Doe was too upset to properly represent Mr. Glade because 

of the problem that erupted on December 13, there is no evidence that Mr. Doe continued to be 

distracted from the task at hand, namely Mr. Glade's defence, by the time the trial was to 

commence on December 16. While Mr. Doe candidly acknowledged that the Law Society visit 

had initially left him suicidal, it appears that Mr. Doe fairly quickly regained his composure and 

reached out to Mr. Glade to tell him what had happened. Mr. Doe says he was fully prepared for 

the trial, so much so that he did not need to work on it over the ensuing weekend. That evidence 

was not shaken on cross-examination, and there was no other evidence provided. 
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[153] Indeed, Mr. Glade did not testify that Mr. Doe appeared out of sorts or out of character or 

distracted or upset on December 16. Rather, Mr. Glade was concerned about the change of 

position relating to the strength of the Crown's case. That had nothing to do with Mr. Beaver or 

the Law Society. 

[154] Mr. Glade has not satisfied me that Mr. Doe was not in a proper state to conduct the 

proceedings or continue to advise him on December 16. I would observe that lawyers' lives, like 

everyone else's, can be complicated and have their share of ups and downs. Many people are able 

to focus on the task at hand and perform it competently and professionally, despite facing 

problems or turmoil or upsets unrelated to the task at hand. Absent evidence of any unusual 

behaviour, it is mere speculation as to the impact external events may play on someone. 

[155] As for credibility, I found Mr. Doe to be a credible witness. On the evidence before me, I 

would not characterize his dealings with Mr. Beaver as being dishonest in any way, nor would I 

find any dishonesty in his communications with Mr. Glade or with the Law Society. 

[156] I agree with the Crown's submissions that Mr. Beaver's involvement, and the Law 

Society's subsequent involvement, are indeed red herrings. 

Miscarriage of Justice 

[157] Despite my comments above that this is really an issue for an appeal court, I do see a tie-

in between a potential miscarriage of justice and section 606(1.1) of the Criminal Code. Indeed, 

section 606(1.1) is aimed at preventing a miscarriage of justice from occurring, by ensuring that 

an accused person is not improperly forced or coerced or tricked into pleading guilty, and that 

the guilty plea was made with an understanding of the charges or the case the accused had to 

meet, the jeopardy faced by the accused and the likely consequences of pleading guilty. The 

requirement that the accused admit facts necessary to constituted the offence reinforces the 

voluntary and informed nature of the plea. 

[158] Miscarriages of justice generally arise where there are other facts that may play on guilty 

or innocence and not just sentencing, and the defences available to the accused. Another factor 

may be the effectiveness or competence of counsel. 

[159] At the trial level, the judge accepting the plea may not be aware of the nature of the 

defences intended to be raised or argued. The defence is entitled to remain silent, and generally 

does not need to disclose the nature of the defence until the close of the Crown's case (subject to 

specific exceptions including alibi and expert witnesses). 

[160] It is clear that the accused is not required to disclose the nature of the planned defence or 

that there is an arguable defence as a condition of setting aside a guilty plea. That would impact 

on their right to silence. However, the presence of a defence or legal argument is undoubtedly a 

factor that may inform whether there is a possibility or likelihood of a miscarriage of justice. The 

trial judge accepting a plea may have little or no idea as to what other facts are out there, and 

whether there were arguable defences or legal arguments that have been given up. 

[161] In the absence of knowing what may have been given up, it is difficult to determine if 

there has been or may have been a miscarriage of justice, or whether the accused is being 

properly represented. As said above, those issues are most frequently, and I would add most 

appropriately, dealt with by the Court of Appeal. 
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[162] Here, the information before me at the time and still is that the defence hoped that the 

section 7 and section 11(b) Charter challenge would result in a stay of the charges. Having 

regard to the state of the law as at December 2019 and in particular the Hunt decision, it is 

difficult to see that a miscarriage of justice may have occurred by abandoning that argument in 

favour of guilty pleas that would see a number of charges dropped and a reduction in sentence.  

[163] Similarly, in the absence of other information, it is difficult to see that there was any 

active defence other than "prove it". If that was the non-Charter defence strategy, the likelihood 

of a miscarriage of justice in Mr. Glade pleading guilty when it appeared that the Crown was 

likely to be able to prove its case especially with the help of Mr. Glade's former spouse, is very 

low. 

[164] Mr. Doe testified that Mr. Glade believed that it was very important that he had not 

personally benefited from any of the things he had done, and that he was trying to help clients. 

Mr. Doe testified that he had difficulty persuading Mr. Glade that personal benefits were not 

required to be found guilty of fraud or forgery, and it would be difficult to argue that Mr. Glade 

had not benefitted from the funds obtained by his spouse, but that the absence of personal 

benefits was something that would be relevant on sentencing. I see nothing wrong with that 

assessment.  

[165] To the extent I should consider the potential for a miscarriage of justice in these 

circumstances, that has certainly not been established by Mr. Glade, and I can see none myself. 

Had the defence raised triable issues as potential defences, my conclusion may have been 

different. The right to silence does in some circumstances have its downside. 

[166] In the same vein, I cannot comment on the adequacy of Mr. Doe's representation other 

than to say that Mr. Doe's appearances and conduct in this matter were professional and gave no 

cause for any concern that Mr. Glade was not being well served. It was not suggested that there 

were witnesses who should have been called for the defence, or defences that were unexplored, 

or steps that should have been taken that were not. 

[167] I find no reasonable chance that Mr. Glade has been prejudiced by the guilty pleas, or that 

refusing to allow him to withdraw them may result in any miscarriage of justice. 

Conclusion 

[168] Mr. Glade has not satisfied me that there is any valid basis on which to set aside or let 

him withdraw his guilty pleas. He has not established that they were equivocal, involuntary, or 

uninformed. He has not established that he was in any way prejudiced by Mr. Beaver's 

involvement in his case, or that Mr. Doe has acted in a manner that prejudiced his defence. He 

has not established that Mr. Doe was too upset or distracted to properly represent him. He has 

not established any inadequacies in Mr. Doe's representation, and he has not established that a 

miscarriage of justice might result if his guilty pleas are allowed to stand. 

[169] To the extent that he wishes to resile from portions of the Agreed Statement of Facts for 

the purposes of sentencing, that still remains an option.  

[170] If there is one fatal flaw to Mr. Glade's application, it is his failure to give evidence as to 

what he would have done differently in the plea process. He does not suggest he is innocent, he 

does not suggest that he would have foregone the sentencing discount and run the trial. Instead, 

he seems to want more time to think about the matter. He does not even hint at an arguable 

defence. He began searching for other lawyers to look at his file and determine if his guilty pleas 
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were appropriate. Sometimes decisions must be made under pressure and under the pressure of 

time. It is too late now for Mr. Glade to second-guess his decision on December 16 and keep 

searching for a lawyer who will tell him what he wants to here. 

[171] I understand that Mr. Glade is very concerned about going to jail, having regard to his 

age, his health and other considerations that were discussed with Mr. Doe. However, this is not 

one of those exceptional circumstances where the court should permit a guilty plea to be 

withdrawn.  

[172] Mr. Glade's application is dismissed. 

 

Heard on July 9 and 10, 2020, and delivered orally at Edmonton, Alberta on July 14, 2020. 

Dated at the City of Edmonton, Alberta this 16
th

 day of July, 2020. 
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